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>> JACQUIE: Good afternoon, everyone.  Welcome to today's webcast:  Performance and conduct issues in the workplace for persons with disabilities with Sharon Rennert who is with the Equal Employment Opportunity Commission.

For more than ten years now, Sharon has formulated the commission's policy interpretations of the ADA.  She specializes in providing private and public sector employers with practical approaches to complying with the ADA.  She's also developed training programs, seminars and workshops for EEOC staff, attorneys, human resource professionals and of course persons with disabilities.

This webcast is sponsored by the National Institute on Disability and Rehabilitation Research, NIDRR, who funds your host for today's program -- the DBTAC Southwest ADA Center.

I'm your moderate for, Jacquie Brennan with the DBTAC Southwest ADA Center here at ILRU.  I'll be assisting with today's presentation.  For those tuning in today we encourage you to submit your questions by clicking on the E-mail button that's on your screen or you can E-mail them directly to us at swdbtac@ilru.org.  If you have any technical difficulties today, please feel free to call us at (713)520-0232 and dial 0 for technical assistance.

Again, thanks for joining us today and now I'm pleased to welcome our presenter, Sharon Rennert.  Good afternoon, Sharon.

>> SHARON: Good afternoon and good afternoon to everybody who is listening and watching for today's seminar on the ADA performance and conduct issues.

Prior to the enactment of the ADA amendments, this was the hottest topic, performance and conduct issues, both for employers and individuals with disabilities.  The single biggest category of technical assistance questions we were getting in some way or other really touched on performance and conduct issues and what to do when disability played a role, how reasonable accommodation would enter the picture and so that was the EEOC last September to publish a document, a Q&A format document on performance and conduct issues.  And I know there is a link on the website to that document.  My remarks today are drawn from that document and I will reference certain questions from the document today.  So if you haven't downloaded it or looked at it, I certainly encourage you, but why don't we start and that's going to be the second slide.

On how does ADA apply to performance and conduct issues, let's just get some general information out before we delve into specifics.  And I think it's important before we delve in to note what I hope is the obvious, and had a is in most cases an employee's disability will typically have no bearing on performance or conduct problems.

You know, in the same way that an individual's private life, their home situation, all kinds of things sort of outside the workplace will have really no bearing on performance and conduct issues, the same is true about disability.  And that means that an employer should be imposing the same performance and conduct standards and disability is irrelevant.

The rule of reasonable accommodation that in those situations where disability is involved, causing or contributing to a performance or conduct problem, the rule of reasonable accommodation is to assist the employee in meeting the performance goals that the person is currently not meeting or helping to avoid future conduct problems, reasonable accommodation is meant to assist with both of those.  What reasonable accommodation is not meant to do is excuse or tolerate the problem.

The problem has to be fixed, and that's the role of reasonable accommodation.

Let's move to the next slide and let me at least give you a road map of what we're going to cover this afternoon -- quite a bit.  We're going to start by focusing on performance standards.  Then we'll talk separately about conduct standards, what we mean by conduct standards.  Then I want to spend a little bit of time talking about when an employer legally can seek medical information, but also address even where the employer can seek medical information, why does it want to?  What does it think it needs as opposed to just dealing with a conduct or performance problem?  Then I want to talk about a tends answer issues for a few minutes and then finally to finish up talking briefly about alcoholism and illegal use of drugs.  And again, all of these topics and more are addressed in that fact sheet on the performance and conduct that you have the link to.  So you're only getting a part of it this afternoon.  There is much, much more in the document itself.

All right, let's go to the next slide and start jumping into specifics now with performance standards.  I think as everybody would know or understand, employers establish a whole host of job-related requirements, no matter what the position is, what kind of work it is, what kind of working environment, the employer is going to establish job-related requirements starting with the specific tasks or assignments that an individual must carry out or perform, what in ADA we know as the essential and marginal functions.

But employers also will establish what the ADA calls production standards, and I'm going to explain much more about that in a moment.  So just note for a second -- production standards.  That's going to be significant to us.  I'll come back to that in a moment.

Once an employer has established what the essential and marginal functions are, the job tasks, once they've established production standards.  They are going to establish qualification standards, things about, for example, the ability to work independently, the ability to work as part of a team, all kinds of qualifications can also be established by an employer.

Once the employer has put all that together, then of course the employer has to establish methods to evaluate job performance.  Another very critical component, and there is many different ways that an employer can choose to evaluate his or her employees and so that, too, enters the picture when we talk about performance standards.

So let's start breaking this down and I want to go to the next slide, production standards.  Let's define the terminology here because the ADA does require that an employee with a disability meet the same production standards as all other employees in the same position.  So stating it very directly and simply, whatever production standards an employer chooses to develop for a specific position, for a specific job, those production standards apply to people with disabilities and without disabilities.  There is not two sets of standards here, there is only up with.

Production standards refers to two different things.  The first quantitative standards, as the name implies, quantitative standards.  That's when an employer requires an employee to produce a certain numerical amount.  Think about -- we want you to do 10 audits every week.  We want you to submit three reports each month.  Assembly line workers often given numerical quotas, whether per hour, per day, per week, those are all examples of quantitative standards.  They should be easy to identify.  They are very objective, whatever quantitative standards an employer wants to set for any job, a person with a disability must be able to meet them.

The second type of production standard we call qualitative.  Qualitative standards -- well, as the name implies here, this may not be quite so objective.  There is going to be perhaps an objective element, but also a subjective element here.  Think about the performance evaluations I was mentioning a moment ago.  That in a way is setting qualitative standards, when the employer chooses how it wants to evaluate workers, how well they are doing or not well.  They usually want to come up with some type of standards, usually an employer will define what those standards are for supervisors, for managers, so when they sit down with employees, the idea here is that you're applying the same type of standard to all employees.

Now, there still could be some subjective element to this, but you don't want to -- let's say you do what kids in school have, the A. B. C. D. that if you have an employee with a disability whose work merits a B., everywhere else nondisabled who merits a B. gets the B., but the person with a disability gets a C. instead.  Well, clearly, you have a problem under the ADA.  The idea here is the employer has set the standards for what it takes to get a B.  If an employee with a disability earns that, the employee with the disability should be getting that B. as well.

Now, reasonable accommodation will never, ever require an employer to lower a production standard.  Instead, the role of reasonable accommodation, if someone due to a disability is having trouble meeting a production standard, whether it's quantitative or qualitative standard, the role of reasonable accommodation is to help the employee to meet the standard, but an employer is never going to have to lower a standard for somebody.

So that leads to some practical guidance which is on the next slide.  And in my job, this may seem common sense, but it's here because it really is surprising to me how often this guidance is not followed and that is the critical importance for supervisors to give clear guidance to all their employees, not just people with disabilities obviously, but to all employees regarding the quantity and quality of work that must be produced and the timetables for producing it.

Somehow, when disability enters the picture, it is surprising to me how often supervisors forget this very practical approach and they sort of forget to tell people you've missed a deadline and hold them accountable for missing a deadline, that they are not meeting your quantitative standards and you are not telling them that they are falling behind, and that disability seems to kind of throw people off guard and so hence my reminder about you really, as a supervisor, it's really imperative to give that clear guidance about your production standards.

Similarly, and that's our next slide, when it's time for evaluations or whenever you are giving feedback, whether it's on a specific projector more generally about the job performance, it is very important that supervisors evaluate an employee with a disability in the same manner that the supervisor is evaluating all other employees who are performing the same job.

Again, what sometimes happens, and it's sometimes I think a hard position for supervisors to be in.  They want to be understanding.  Sometimes they want to try and cut people some slack, and that has a role to play.  I'm certainly not advocating it's not EEOC's position that supervisors, that employers should not at times be humane and understand that somebody may be entering a rough period.  We do that for employees for all different reasons, not just those with disabilities, but you have to keep it within bounds and when I sometimes get calls that begin -- well, for the last year or even worse, sometimes it's two years and three years, but for quite extensive periods of time that people have not held an employee accountable, that they've lowered a production standard or they have not told the employee that their performance is unacceptable, and then they are calling me and basically seeing if I can bail them out and I have to tell them what I'm now telling you, which is as an employer you failed when you did not provide accurate evaluations and feedback so that the employee understood where he or she stands, understood that they were not measuring up in terms of their performance and where an employer isn't giving that feedback, one very real consequence is it's not a learning an employee with a disability that maybe, oh, I thought I was doing things fine.  Turns out I'm not, maybe I need to ask for a reasonable accommodation.  For many employees, the signal to ask for a reasonable accommodation is precisely when a supervisor is telling them that their work is subpar.

So what happens when a supervisor does give appropriate feedback?  They tell the employee the performance is not acceptable, that's our next slide.  Sometimes what happens is that in a response, the employee discloses a disability for the first time.  It is usually a hidden disability, so the supervisor never knew before or it might be the situation the supervisor knows about ability, but for the first time the employee is linking the disability to the performance problem, that in response to learning that the supervisor is aware there is a performance problem, the employee says, oh, you know I have this disability.  But what you don't know and what I'm now telling you is it's the disability is the reason I'm having this problem.  And this is where we start to see sometimes supervisors freezing up.  This throws them off guard as to what to do next, what to say next.

Well, first of all, as the slide is indicating, it's important as an employer, as a supervisor, not to fixate on the disability.  Somebody bringing up disability at this point is no different than somebody who might be bringing up family problems at home or something else outside of the workplace.  And again, yes, there is room to be humane, but if there is a performance problem, that hasn't gone away and that first and last is what a supervisor needs to fixate on is the performance problem.  So you don't want to get thrown off balance simply because somebody has brought up disability.  You certainly don't want to end up being sidetracked with a whole conversation now is about the disability.

Rather, as the EEOC in its guidance suggests when someone brings up a disability, the very first thing the employer ought to say in response, kind of a best practice, is to reiterate what the supervisor has already said, something to the effect that, all right, you know you've just put this piece of information out, but it doesn't change the fact that in the following ways your performance is unacceptable and to kind of reiterate exactly how it's unacceptable and what must be done and on what timetable it must be done to make improvements.

Where someone is just bringing up a disability, they are not necessarily asking for an accommodation.  Sometimes simply someone is just laying out, I have a disability.  And that sometimes leaves an employer feeling confused.  Well, are they asking for an accommodation?  Are they not asking?  Again, as a best practice, I think it makes the most sense for an employer not to leave this hanging and so I think to the extent someone just put that out about ability, I think it would be wise for an employer to say something like, "are you asking something of me?  Is there some kind of help or assistance, you could use the term accommodation if you want, to help you improve your performance in the ways that I have told you?"  So, in other words, being a little proactive here and asking if somebody needs an accommodation.  That is something the ADA would permit under these circumstances.

If you don't want to ask about accommodation, then what you certainly could do is ask the person why they think it's relevant to bring up disability.  And let the person tell you what connection they are making, but again in doing that, the employee will ask for an accommodation, but again no matter -- let's assume for a moment the employee is correct, there is a connection between the disability and the performance problem.  It still doesn't change the fact that the performance problem has to be corrected.  And so that's why you don't want to fixate on disability.

Now, let's go to the next slide because it may seem like a subtle difference, but because we see both of these circumstances coming up, I really wanted to deal with them separately.  And that is when a supervisor is giving feedback or an evaluation, saying there is a performance problem, and in this instance the employee asks for a reasonable accommodation, they don't simply announce ability or say there is a connection with my disability, but they go further and they say basically here is my medical condition.  And because of this medical condition I do need something from you, my supervisor, I need some kind of change or modification.

Now, sometimes what happens in this instance is it seems kind of counter intuitive, the supervisor has a performance problem on his or her hands and being human, most supervisors are not happy that an employee is having performance problems.  And suddenly in response the employee is asking the supervisor for something, and that's kind of counter intuitive because the supervisor is telling the employee you've got to improve and they specify how they have to improve, and suddenly the employee seems to be putting it back in the supervisor's lap and saying well, I want you to do something for me.  And the worst thing that can happen at that moment when that's kind of the mind set for the supervisor is kind of a gut reaction of how dare you ask me for something.  I'm telling you things you need to do.  We're not going to discuss what you want.  That's a very bad response because an employee is entitled to ask for reasonable accommodation.  This is exactly the way many employees learn that they better ask for accommodation.

Now, the employee can still be held accountable that they need to improve their performance, but what needs to happen now is, I hope most people listening are familiar enough with the ADA, is the beginning of what we call an interactive process.  An employer does not want to ignore a request for accommodation that has been made, but they want to immediately begin an interactive process to understand what the person wants, why the disability is having some impact on performance, how an accommodation would help to address it.  You want to do all of this, and since we do have a performance problem, you really want to move as quickly as possible because if an accommodation is needed, and if it can help improve that performance problem, then it stands to reason, the performance problem won't begin to be improved until reasonable accommodation is provided.  So when we say an employer should move as quickly as possible any time it receives a request for reasonable accommodation, but I really emphasize this is a situation where it should be absolutely a top priority. and to see if reasonable accommodation is necessary here.

And employer cannot use reasonable accommodation as punishment.  They can't say I'm not going to talk about accommodation until you improve your performance.  That would end up being potentially a violation of the ADA.  So you can't use reasonable accommodation as kind of a club or a weapon here.  You need to hold the person accountable.  You want to see performance improve, but if they do need reasonable accommodation, to do it and if one can be provided without causing undue hardship, an employer needs to provide it.

Why don't we pause here before we move to our next topic of conduct standards and see if there are any questions so far just dealing with performance standards.

>> JACQUIE: Right.  I think we've got a couple that deal with that and a couple I'll save.

The first one is if a supervisor often lets a performance standard slide for a person with a disability, can the employee still be fired or disciplined for not meeting those standards?

>> SHARON: I think an employer has a really hard time disciplining or potentially terminating someone when the supervisor has not informed the employee that there is a problem.  That's not going to be a very strong case for the employer because they have a supervisor who has -- in terms of the question being asked, and we see this by the way a lot, a lot more than I would like to see it.  The supervisor has not done his or her job appropriately, and I appreciate if somebody higher up the chain of command, they learn about this and they are really angry or upset with the supervisor, but that still means that you have an employee who has never been given the warning, the counseling, and a time to show improvement.  And you know an employer can take its chances and go ahead and do the discipline or terminate somebody, but again, if this is really -- never mind, let's say it's gone on for a year and it should have been eight months ago the first bit of feedback or notification should have come, really the actions you want to take are as if it was eight months earlier.  I mean, if the first notification would have been drafting a reprimand, well, you could draft your reprimand now because that's what you would have done eight months ago if the supervisor had done his or her job appropriately, but you wouldn't want to start with termination because then you really as an employer I think have a very difficult argument to make where the employee was never put on notice.

So I think you really need to immediately start the kind of supervision that wasn't done earlier.  Immediately tell somebody, you know, okay, you've had time in which to improve and you haven't, we now have to call this to your attention.  You come up with a reasonable time line of how quickly you expect to see improvement, you see if the person needs some kind of assistance to do it.  So I'm not saying you need to take a whole other year to see if the person can improve, but I think you need to give a reasonable amount of time to see if improvement is possible.

>> JACQUIE: Okay, the next question is how much deference does the employer receive in deciding job standards and what are essential functions and what are marginal functions?  And I think that's not a question -- well, it's a little interpretation, but the question is not what are essential functions and what are marginal functions, but going back to the beginning of that, how much deference does an employer get in deciding job standards and deciding what are essential functions and what are marginal functions?

>> SHARON: Okay, in terms of deciding essential and marginal functions, an employer is entitled to a fair amount of deference, but it's not absolute.  For example, if you have an employ e never carries out the task, has never carried it out, there is no indication they will ever have to carry it out, the fact that the employer says it's an is essential function will not get much deference from EEOC or court.  There are court cases out there with that kind of scenario.  So it's not absolute deference, but if an employer has an essential and marginal functions, perhaps they are indicated in job descriptions, but you can see that this employee performs these functions, you can see -- for an essential functions, the consequences if they don't perform it.  The ADA has a number of factors we look at to determine what is and is not an essential function of a job.  And so if we sort of go through those list of factors and the first factor really is the employer's judgment.  So the employer can be entitled to quite a bit of deference here.

Where the employer gets even more deference though, are the production standards, the quantitative and qualitative standards.  There, the employer's judgment is absolute.  And what I mean by that is that nobody, not the EEOC, not an employee, not the courts will second guess an employer on whatever production standards -- be they quantitative or qualitative -- and employer wishes to set.  So let's say you have an employer that wants to set a very high numerical standard.  And it's by anybody's interpretation, it's unreasonable.  You have to be super human to meet it.  Nonetheless, there is no ADA challenge to it.  An employer can set a very high standard, a very low standard, a medium standard, unlike essential functions where an employer is saying something is essential might be open to challenge as I pointed out, the employer does not face a challenge in terms of setting production standards.

>> JACQUIE: Can the employer say how the standard must be met the way in which the job is done?  I think this probably goes to reasonable accommodation I guess.

>> SHARON: The employer needs to be careful here because for some people with certain kinds of disabilities and certain kinds of jobs, how they perform a particular job assignment, a particular job function may well have to be different than most people precisely because of the disability.  And in fact, in our guidance on performance and conduct, we have an example involving exactly this kind of situation that an employer doesn't want to be overly rigid saying you must perform it this one way and if you don't perform it this way, then you're going to be in trouble.  And I know one of the examples we use is a deaf person.  That the employer had set out the criteria to do public speaking and that this deaf person because of their disability can't speak.  They are going to use an interpreter to voice for them, but all the criteria involved how a person spoke, how well they enunciated, the tone of voice they used -- well, clearly, that criteria can't apply to someone who is deaf and as a result cannot speak, but that doesn't mean you still can't have appropriate production standards, qualitative standards to mention -- to measure rather their skill in making a public presentation.  A deaf person still in terms of it's not how well they enunciate their words, but are they clear in how they are getting across their message or is it very confusing?  Are they animated or are they simply standing up on the stage like a lump of coal?  It's those kinds of things.  You want to be a bit careful here.  You can't always insist you have to do it this way or basically we're going to say you're not qualified.  The only time you can do that is if there is no accommodation.  You really want to be careful in that situation that there has been some consideration.  Is there a need for reasonable accommodation?  Or like with my deaf public speaker, that there is another way to measure performance here that gets to the same point.  It's still about being a good -- making a good presentation but you're taking into account the disability.

I'm sure there are probably more questions, but I'm going to take the speaker's prerogative and at least move us into the next subject so that we don't run out of time.

>> JACQUIE: All right.

>> SHARON: And we'll have more time for questions, I promise.  Conduct standards -- and that's our next slide.  Conduct standards -- first of all, let's start with the situation and this is really the most common situation, the disability has absolutely nothing to do with the conduct problem that's at issue.  Totally irrelevant.  That is going to be the majority of situations, and we in fact give a fact pattern in the guidance that's taken from a real case involving a blind employee who engaged in insubordination, quite egregious acts of insubordination on a frequent basis.  That they would take breaks when they weren't allowed to take breaks, all kinds of misconduct.  It had nothing to do with the disability.  Had nothing to do with being blind, and basically if court said to the employer, throw the book at this person.  And that was the right response under the ADA where disability has nothing to do with the misconduct, then you hold the employee to the same conduct standards that you're going to hold all other employees.  And of course that should be common sense.  You don't create two different standards.  You have the same standard for all employees here.

So in most cases where disability just will not be relevant, very easy.  What would you use with any other employee, that's what you're going to do to this employee who happens to have a disability.

But what about those situations, the minority of situations where disability does cause or it does contribute to misconduct.  And that's our next slide.  Well, what the ADA says here is that an employer may hold an employee with a disability accountable for the misconduct.  They may discipline the employee who has violated a certain conduct standard as long as that conduct standard -- and this is a mouthful -- is job-related and consistent with business necessity.  That's the ADA standard, and as long as other employees are held to the same standard.  Well, the second part should be easy, right?  That's common sense.  We're not going to have two separate standards.  We're going to hold our employees to the same standard; but this mouthful -- job-related and consistent with business necessity -- essentially what this is getting at is the idea that the conduct standard is something that is necessary, is critical to the smooth running of any kind of workplace.

For the most part, employers, if they were ever called upon to justify a certain conduct standard, would be able to meet the standard here, the job-related consistent with business necessity without breaking a sweat.  And if you go to the next slide, you can see some examples of standards -- of conduct rules that meet this job-related business necessity standard.

These include when you prohibit violence or even threats of violence, when you prohibit stealing or destruction of property, you prohibit insubordination, you require that employees show appropriate respect for clients, for customers and the public, you prohibit inappropriate behavior between co-workers, you know, co-workers can't call each other rude names, that kind of thing.  You can't be disrespectful to your co-workers.  You can't yell at your co-workers.  Prohibiting the use of alcohol or illegal drug use on your premises, these are examples, and you can find them all in the fact sheet.  It's question 9 in the fact sheet.  So here EEOC is telling you these are all examples and there are more in the answer to question 9 than just what we're going through here that EEOC is saying all of these meet the job-related business necessity standard.  So if an employer was ever called upon to justify it, all they'd have to do is grab question 9 and point and say EEOC says that it is.  So doesn't mean that there aren't more examples, but I think EEOC has probably come up with the most common kinds of conduct rules that tend to come up, that tend to be called into play when somebody is misbehaving.

Another example that is mentioned in question 9 is when employers prohibit inappropriate use of the employer's computers.  With computers being so prevalent, many employers have rules about, for example, you can't use an employer's computer to access inappropriate websites like pornographic websites or employers will prohibit use of the employer's E-mail so that employees can't send harassing E-mails to co-workers.  Again, another example of a conduct rule that absolutely would meet ADA requirements.

So that means that when an employee, due to a disability, violates any of these conduct rules you see on the slide before you, any of the other conduct rules mentioned in question 9 in the guidance, an employer in response can discipline that employee in the same way it would discipline a nondisabled employee who engaged in the same infraction.  So if the appropriate discipline was a reprimand, you would be reprimanding the individual.  If the appropriate discipline was a three day suspension, you're going to give the person a three day suspension.  If the appropriate response is immediate termination and for many, if not all employers, someone who commits an act of violence or threatens violence often it's immediate termination, then the employee with the disability is subject to immediate termination as well.

All right, the ADA says employers, you may have to explain why a certain conduct rule is job-related and consistent with business necessity.  And I've said to the EEOC most of the common ones are so readily apparently meeting that standard.

But our next slide talks about when an employer may have to slow down a bit, when an employer may have to ask itself some questions before imposing discipline, and that's our next slide which talks about ambiguous conduct rules.  And the example I'm using is when there is a prohibition on disruptive behavior.  Now, it's a little hard to do in the format we're doing today, but if we were all in the same room at this point, it would be pointing to people or asking people to say to me what comes to mind when you hear the term "disruptive behavior," and if this audience is like most of my audience, I get quite a range of responses.  People come up with very different ideas of what it means to them that somebody is engaging in disruptive behavior.

But this is the kind of situation where disruption, it's a bit ambiguous.  It can mean different things to different people.  If I talk about a violent act or I talk about stealing or destruction of property, that's pretty much uniform.  Most people know what we're talking about, but something like disruptive behavior may be subject to a lot of interpretation, and this is where when it involves someone with a disability an employer may want to be a little careful.  And what the guidance talks about is basically it says context -- the context can be important to determining whether in a particular instance the ADA would support holding an employee with a disability to your conduct standard or where maybe not so much.  And we talk about certain factors that need to be considered here, starting with what is the specific conduct at issue?  And I'm going to demonstrate in a moment how critical that one is.

What is the symptom of the disability that's affecting the conduct?  The nature of the job and the work environment also very, very critical.  And if you look at our guidance, and again it's still question 9, and specifically examples 14, 15 and 16.  We have someone named Steve.  Steve has Tourette's Syndrome and in our first example, he's a bank teller.  And in our first example of Steve with Tourette's Syndrome, his particular symptoms, he barks and he barks quite frequently and loudly.  That he is, again, this is all about what does it mean to be disruptive.  So we talk about Steve being disruptive to his colleagues.  If you think about bank tellers, they usually are in essence all working in the same room.  They are quite close together, and they find that they are quite distracted every time he starts making all these noises.  He's so loud and they are starting to make mistakes because he's so distracting.  And then you have the customers who are kind of very perplexed by this person who is helping them and suddenly for no reason that they know he's starting to bark.  He also -- he'll shout.  He'll utter nonsensical phrases.  Basically while Steve is able to do the transaction, he can take people's money.  He can deposit it correctly.  He can give people money.  I mean, the actual transactions Steve does fine; but it's these symptoms of his disability, and what we say in our first example, example 14, is that his disruption is a violation of the ADA, that in this instance the employer can hold Steve accountable, that it is incompatible, this behavior, with the job he has.  As I said we look at the job.  We looked at the working environment, how close he is to all his colleagues.  The fact that his colleagues are actually starting to commit errors because it is so loud and distracting, we look at all that.

Then we have example 15, still involving Steve, Steve still has Tourette's Syndrome but his syndromes are different.  Now he has eye blinking and very occasionally he has to clear his throat.  And we said if now his supervisor wants to discipline him for being disrupting, you know, somebody doesn't like someone batting their eyes so much or somebody doesn't like that he may clear his throat more than most people, but it's still very occasional.  Now we say in the same work environment, the same job, the same work environment, that the symptoms are different to discipline Steve for being quote-unquote disruptive, that would be a violation of the ADA.  So starting to get across a sense of how something like disruption, you have to be careful how and when you apply it.

Our third example involving Steve, we go back to the same symptoms we began with, very loud utterances, nonsensical phrases, barking and things, but now he's working in noisy environments.  He doesn't work with the public.  He doesn't have to work with other colleagues and no one can hear him anyway because it is a noisy environment.  So here again we say you could not hold Steve accountable for being again, quote-unquote, disruptive in that kind of working environment.

I would also call your attention -- I'm going to try and make you look at this guidance whether you wanted to or not -- the next two examples, 17 and 18, also deal with this issue of being disruptive.  Example 18 involves a gentleman with a psychiatric disability and he talks to himself as a result of his psychiatric disability.  But this gentleman is doing his work.  He does his work well.  He does it on time.  I mean, there is no performance problems here, but the co-workers are a little unnerved because he's talking to himself.  We've named him Darren and people see Darren as basically having conversations with himself, but he's not speaking in a loud voice.  He's very quiet.  He's not disturbing anybody, but you know, people walk by and Darren is having a conversation all by himself and so people start complaining to the supervisor.  And the supervisor talks to Darren and Darren says, I can't help it.  He produces the medical documentation that shows it's due to his disability.  And here we say if you were to punish -- if this employer were to punish Darren for, again, being disruptive, it would be a violation of the ADA.

We appreciate the sensitivities of his co-workers.  We understand these can be difficult situations, but in this instance, you cannot show that Darren is being disruptive.  So all of these are meant to kind -- and I hope you'll take time to kind of go to the guidance, to this particular section, look at the different examples, then look again at these factors and I hope get a sense of, again, I think employers still have a lot of latitude to deal with the kinds of disruptive behavior that truly either it is disrupting the way you're going to be able to conduct business with the public, it's going to prevent co-workers truly from doing their jobs like in the bank where they really are being distracted, but to distinguish that where somebody may engage in different behavior, some behaviors that people think might be odd, but really cannot under ADA be used to justify disciplinary action.

The next slide -- and this now should start sounding a little familiar because it's very similar to what we've discussed in the con text of performance problems.  What happens if you are talking to somebody or disciplining someone for a conduct problem and suddenly they disclose a disability or they request reasonable accommodation?  If the appropriate discipline for the misconduct is termination, like I mentioned a few minutes ago, and for a lot of employers, you commit an act of violence, immediate termination.  Well, it doesn't matter that they are bringing up disability or that they are asking for reasonable accommodation.  You've just terminated them.  You don't have to ever rescind discipline as a form of reasonable accommodation.  So they have just, if you will, earned the discipline of termination.  This is going to end your employment relationship.  Reasonable accommodation is always about the future, but there is no future.  The relationship between the employer and the employee is ending.  So in this instance, you're going to terminate the person and that's it.

Now, if there is no discipline, you're just having a discussion or there is a warning or maybe there is a reprimand or maybe there is a note in the file or maybe there is a three day suspension, but in all these instances, there is an ongoing employment relationship.  So in that situation, where termination is not the discipline, it's something less than termination, then if the person is asking for accommodation, you want to begin the interactive process, the same way we talked about when there is a performance problem.  You know, if they just bring up disability, best practice, you ask the question as an employer, are you asking for something?  Are you asking for accommodation?  But again always reiterating what the misconduct is, what you expect the person to do, you know, what the acceptable conduct is.  Obviously the timetable is immediately you've got to improve.  You want to keep reiterating that.  You don't want to fixate on disability and kind of lose sight of what is the fundamental picture of what the problem is.

Before we stop for questions again, one more slide, the next slide.  Just to kind of really hone in on this.  Whether it's a performance or a conduct problem, you want to focus on what the employee is doing wrong.  You want to be specific about it.  You don't want to beat around the Bush.  I've seen too many employers that are kind of vague about what the problem is.  No, you want to be very specific.  You want to be specific about what as an employer you expect the employee to do to improve and you want to lay out the consequences if there is not improvement.  In other words, you want to bring home how serious the problem is.  You don't -- and this is assuming it is serious at this point, that be it performance or conduct, you want to make sure that the person understands that.  And you want to make sure that overall you're not sort of focused on disability.  If the person does request a reasonable accommodation, either they do it proactively or because you as an employer have asked the question outright and in response they say, yes, I am asking for something.  Okay, you want to let the person be the one bringing up disability.  As an employer, you don't want to be the one to say things like do you have a medical condition that may be causing this?  You don't want to speculate that you look like it might be a medical condition.  Let's say you know the person has a medical condition, you don't want to come in and lead with that.  Look, I know you have -- whatever the medical condition is and it must cause this -- but your performance or your conduct is unacceptable.  You don't want to lead with or be the one as a supervisor focusing on the medical condition.  You never, ever want to and you especially don't want to now in light of the new ADA amendments.  Because the moment as an employer you lead with whatever the medical condition is, you have regarded the person as having a disability.  It doesn't mean you've discriminated against them, but it does mean that if you are challenged, if somebody was to file a charge or complaint against you, you certainly are going to have to defend whatever it is you do next.  You're going to have to defend why you're giving them a poor evaluation.  You're going to have to defend why you're reprimanding them.  You're going to have to defend why you're putting them on a performance improvement plan and you can well defend it.  You might absolutely have legitimate reasons for doing it, but you've triggered ADA coverage.  So you really want to let the employee be the one who brings up medical conditions.  You simply want to as an employer focus on the performance or conduct problem that's at issue and what needs to be done to make improvements.  Okay, why don't we open it up for questions again before we go to the next topic.

>> JACQUIE: Okay, this one is from New York.  It says, does a conduct standard have to be written in a handbook or posted for employees to be held to that standard?

>> SHARON: The answer to that is, no, it does not have to be.  In fact, I will refer you to question 11 in our guidance that we say there that it does not have to be.  What you want to be careful about though, is that you don't want sort of ad hoc conduct standards.  You want to be careful about supervisors on their own kind of coming up with new conduct standards.  None of which means -- you know, I'm not trying to suggest the safe route is make sure everything is in writing.  There is no way you can probably be comprehensive about everything that could possibly come up.  In fact, one example we use here is we talk about an employee in a grocery store who has downs syndrome and as a result of the downs syndrome, she has mental retardation and she's a bagger.  And she starts hugging customers.  And she doesn't realize that that's inappropriate or it's wrong.  That's just her friendly nature, but of course it is inappropriate behavior and the supermarket does not have to tolerate it.  Customers don't have to just accept it.

Now, I doubt any handbook is going to say no hugging customers.  What it is likely to talk about is something a little more broad which is about sort of appropriate respect or appropriate ways to interact with customers and it's under that, therefore, that the employer would be acting.  And that's fine.  So it's not about trying to write 50 pages on every possible conduct standard, but just as I said, also being careful that you don't end up having a situation where it becomes so ad hoc -- and we give an example of that where an employee involves a messy kitchen and nobody is cleaning up the kitchen and an employer wants to hold someone with a disability to account for not cleaning up whereas they don't hold anybody else to account for it.  And it's that kind of situation you want to avoid; but I think that's training.  I think that probably can be handled as a training issue of supervisors and managers.  Next question.

>> JACQUIE: This is on dress codes from Florida.  I have an employee we just hired who has a disability that makes it hard for him to walk.  He has to wear special shoes, but our store requires that employees wear our shoes because one of the things we sell is shoes.  He cannot walk in them safely, he says.  Would this restriction be considered job-related and a business necessity?

>> SHARON: That's a really tough one.  We do have a whole section on dress codes which I would encourage you to look at in this particular guidance.  But we don't have a particular example that is mirroring the one that is here.  What I suggest to employers in this kind of situation where -- starting with is he directly selling the shoes?  The fact that an employer understandably, retail, clothing, want to show its sales people in the clothes that they are selling, but if it is, for example, a department store, was he specifically hired to work in the shoe department or is he working someplace else?  Is it really vital that he be in the shoes that are there?  If it really is critical that he be in the shoes -- now of course you want to make sure that everybody else in the shoe department is wearing at all times the store's shoes and not someone else, it sounds like this has already been investigated, but just to be sure, making sure that there is really no way for him to wear the shoes.  You know, is there any slight modification of the shoes themselves, something that could be done here that would enable him to wear it?  You know, this might be one of those very, very few situations where again -- you know, assuming this is a very good sales person, someone who otherwise is qualified here, where I would even talk to an employer -- and I'm not saying you have to do this as a legal matter -- but what about this being a situation in which either -- and I assume he can't be stationary, putting him in a chair probably doesn't work, but what about using a wheelchair?  By and large we never require employers to do that, but prior to not -- to rescinding a job offer or having to terminate somebody, in this kind of instance, we want to show off the shoes.  You're showing off the shoes.  People will see the shoes on him.  But this deals with the fact that due to his disability he can't walk in those shoes because he really does need to walk in special shoes.  So sometimes it's about being that creative to see if there is some way to do it.  

If there is ultimately no way, like he's not selling housewares and then I would potentially say does he have to wear the shoes if he's selling housewares, but if he's selling the shoes, can we look at perhaps something like providing him strictly in the store with a wheelchair.  Obviously it could be as simple as a wheelchair as possible because he's using it in a very confined area, but he'd still be meeting your rule, but if there is absolutely no way around it, then yes, I think in certain instances employers would be able to say a particular dress code is job-related and consistent with business necessity and because the person can't meet our dress code, the person is not qualified.  So I'm hoping there is a way around those situations.

>> JACQUIE: Right.  Right.

>> SHARON: Next question.

>> JACQUIE: This one I think you actually covered, but it just says to please talk about the situation of an employee requesting an accommodation as they are being terminated, especially if the disability was not previously known to the employer.

>> SHARON: And I'm happy to reiterate because this does come up more times than I'd like to see it.  Is basically the ADA permits employees to ask for reasonable accommodation at any time, but timing is critical and there can be such a thing as asking for reasonable accommodation when it's too late.  And the example of when it's too late is that the employee has committed either sufficient performance problems and they have been counseled, they've been warned.  An employer -- perhaps for some employers you put employees on what's called an performance improvement plan and they never got their act together.  And now you're at the point of terminating this person and now he wants to speak up and say, but it's my disability.  And as I mentioned earlier, in that situation where termination is the appropriate disciplinary action, whether it's for a performance problems or conduct problem, if that's the appropriate disciplinary response from the employer, then it is true late to be asking for a reasonable accommodation.  The employer does not have to holdup the termination.  It does not have to rescind the termination.  It doesn't have to start engaging in an interactive process to find out, well, what's your disability and do you need accommodation and is there something that would address the problem?  Because the employment relationship is over, it's ended.  Now, you know, can an employer go ahead and put aside the termination?  Sure.  Employers can choose to go beyond the requirements of the ADA, but that's a choice the employer is making.  It's not a legal requirement.  Legally, the person has asked too late.  The employer can say we have nothing to discuss because you're being terminated right now.

>> JACQUIE: Right.

>> SHARON: And that is -- that point is made several times throughout the guidance.  It's made in the context of talking about performance problems.  It's made in the context of talking about conduct problems.  So we say it several times because it is an issue that kept coming up and to really drive home that point, but for employers and for employees -- now I think the message for employees here is that you really do have to ask sooner.  And sometimes from an employee's perspective, it's very scary.  There are employers out there who don't do the right thing when somebody requests reasonable accommodation.  Some individuals have been badly burned when they have asked for accommodation, you know, they've been fired for doing it and we can say, well, that was wrong, but don't think the next employer is going to do it, but it's human nature.  You've been badly burned once, you're kind of reluctant to do it a second time.  And so for many reasons, many employees are reluctant to ask for accommodation and then they'll do it when they think they have nothing to lose, when they are about to be terminated, not realizing that that really was the worst moment to do it.  So for employees, as scary as it may be, it really is better when they know that the disability is behind either a performance or conduct problem, they really do need -- they think there might be an accommodation that could help here, they really need to bring it up at that point.

>> JACQUIE: Okay, I don't have -- the only other question I have has to do with a tends answer and we're going to get to that.

>> SHARON: We're going to talk about seeking medical information next.  That's our next slide.  Because often what happens when there are performance and conduct problems is some employer want to collect medical information before they I am most discipline or it just seems to come up quite a lot.  So let's sort of quickly review here.

First of all, an employer cannot seek medical information.  They cannot require a medical examination solely -- solely because an employee's behavior is annoying or it's inefficient or otherwise unacceptable.  The ADA sets out a standard for when an employer can seek medical information or can require a medical examination.  And again, it's that phrase job-related and consistent with business necessity.  We have a whole guidance on our website devoted to this topic, but in plain English, basically an employer has to have a reasonable belief, a reasonable belief, based on objective information.  Based on not subjective, but based on objective information that the performance or conduct problem may be caused by a medical condition.  If an employer has a reasonable belief based on objective information that a performance or conduct problems may be caused by a medical condition, then the employer under the ADA is permitted -- it's not required -- but is permitted to either ask for some medical information and/or require a medical exam.  Now, what might meet that standard?  Well, the employee in response to being told they are about to be disciplined, they say oh you didn't know but I have this disability.  Well, that's objective information.  It's coming from the employee.  The employee seems to think there is a connection, so reasonable for the employer to say, well, if the employee thinks there is a connection, I will too at the moment.  So that's opened the door.

But what an employer needs to be careful about here is if you don't have that situation of the employee kind of putting their medical condition as a potential cause of the problem, the more potential reasons behind a performance problem or behind a conduct problem, the more potential reasons that could be causing this problem, then it means it's probably unlikely that an employer has enough at that point to order a medical exam or require the employee to bring in some medical information.  A good example -- a supervisor comes across an employee asleep at her desk.  If that's all the supervisor has is an employee asleep at her desk and you wake up the employee and you say I'm sending you to our company doctor or you require the person to bring in medical information, that's a violation of the ADA right there.  The reason being is there are so many potential reasons this person could be asleep, and to name just a couple, this person could be working a second job or a third job.  They are not getting enough sleep.  This person may have family problems that are causing them to not get adequate sleep here.  The person may be a party animal and they are out partying until all hours every night.  You don't know.

What you do know is you have a conduct problem.  You have somebody who is asleep on the employer's time.  You are free as an employer to deal with that problem; but you do not have nearly enough at this point to seek medical information.

But assume for a moment that the employee responds the reason I'm sleeping is because I have sleep apnea.  Okay?  Now, employee has put into play a medical condition, so under the ADA it would be reasonable at this point if the employer wanted to require an appropriate medical exam to deal with the sleep apnea or to say you must bring in some information from your doctor about your sleep apnea and that it's causing you to fall asleep at work.

But do you want to go down that road?  And that's our next slide.  Do you want to seek this medical information?  Even though under the ADA because the employee is the one who brought up the sleep apnea, do you want to do it?  Why as an employer do you think this is necessary?  What does having this information -- what do you think you're going to do differently?  Or without this information what do you feel constrained not to do?  Why do you feel you need more before you deal with what is clearly, without any other piece of information, this person is asleep on company time and presumably the employer doesn't allow other people to sleep on company time.  Why wouldn't you want to deal with that and make clear that that is just unacceptable behavior.  The person may protest and say I have sleep apnea.

Fine, let's assume for a moment that it's a very bad case.  There is nothing that can be done and that the doctor would say, yeah, you're going to find this person sleeping every so often.  That's not something that has to be tolerated under the ADA.  And that's where I'm going with this idea as an employer what difference do you think medical information is going to make?  Assume the worst-case scenario as in my example -- nothing can be done.  All right, as an employer you're free to say, okay, fine, then you'll sleep every so often.  Maybe you're going to say you're going to have to make up the time or something, but the point is it's not something the ADA requires an employer to put up with.  And sometimes that's very important message for an employer to give to an employee.  Now, maybe there are reasonable accommodations that could come into play here.  I'm not an expert on these things, but I believe there are devices that people with sleep apnea can wear, for example, to set off some kind of buzzer or something or give them a very mild shock so that if they are starting to drift off it wakes them up again.  So there may be forms of reasonable accommodation that could come into play here, but that's a different conversation about are you asking for accommodation?  About researching possible accommodations as opposed to just getting medical information for the sake of medical information.  It's one thing to seek medical information in the context of a discussion about reasonable accommodation, but I'm talking about whether it's not in that context, it's simply about an employer who thinks or feels I want to get some medical information and all this slide is saying is why.  Think about that for a moment because too often what I've seen happen in these instances, again, employers getting sidetracked.  That they get away from the workplace problem and making it clear that workplace problem cannot be tolerated, and instead getting overly focused on disability.

All right, let's talk about attendance issues next because this is always a hot topic.  While reasonable -- and that's our next slide -- while reasonable accommodation may require extending leave or it may require modifying a schedule, it's important to understand that reasonable accommodation does not require a complete exemption from all time and attendance requirements.

Moreover, the ADA does not require an employer to tolerate chronic, frequent and unpredictable tardiness or absences.  Now, notice if you are looking at the screen, the word "and" is all in capital letters because that's a critical word here.  Basically I'm talking about situations where all three of these factors are present, all three conditions, that the tardiness or the absences are chronic.  They are frequent, and they are unpredictable.  If you only have one of them or two of them, then it may not be enough in terms of what as an employer you should do in response.

If you look at our guidance, example 34, the performance and conduct guidance, example 34 deals with an employee with epilepsy.  And one thing you should note is the detail here because the details are very important to reaching the conclusion.  We didn't just write these because we wanted to write them this way.  We wanted to write them to kind of educate both employees but especially employers.  These are kinds of facts you want to get.  This is the kind of detailed information you need to know what to appropriately do.  So we have this employee with epilepsy.  She has a seizure at work and has to go home for the rest of the day to recover.  And so the employer now in the context of accommodations, what kind of leave might I have to grant this employee?  So now in that context they get medical information back from her doctor that says, well, I can't tell you exactly when she's going to have seizures, but based on my years of experience and my treatment and what I know of her present condition, the doctor is estimating that maximum six times a year -- six times a year she could have a seizure at work and every time she has a seizure, she needs basically a day to recover.  So it's 10 in the morning, she'd need to go home, but she could be back the next day.  Or if it's 3 or 4 in the afternoon, basically she needs a night to recover and so at most what she would miss is a full day's work.

So that's six days of work she would miss.  So now what the employer has to decide, are six days out of the year an n due hardship.  Now, notice, it's chronic.  Her epilepsy is not going away.  It is chronic.  She meets that definition.  It's unpredictable.  You don't know when.  Her history can dictate am when a seizure may occur but it can't tell you.  It's the frequency.  That's what is not there in this example.  And here because it's six days -- some employers might be able to show granting immediate leave under these circumstances is undue hardship.  I don't want to say it's an impossibility, but I think for a lot of employers it was going to be very hard and impossible to show undue hardship that an employer can provide under these circumstances the unexpected leave and you know you would not have a successful argument in saying in this situation the absences are chronic, frequent and unpredictable.  You're missing the frequency.

Example 35, however, the very next example, if you look at it, shows how you meet all three conditions.  Involving an employee whose absences are going to be chronic, frequent and unpredictable, and at that point when you meet all three, then that's really your undue hardship argument.  That's really saying it's up due hardship.

Courts will say it's an unreasonable accommodation, EEOC says it's an undue hardship.  We're both basically getting to the same point.  So if there are any lawyers out there, yes, we analyze it differently, but the bottom line as an employer that you have to care about, that you don't have to give additional leave under those situations.

The next slide -- where a person requests accommodation, you brought it to their attention, there is an attendance problem, a tardiness problem, a leave problem, until the person makes a request for accommodation, you're holding them responsible for any violation of your time and attendance requirements.  At the moment the person asks for an accommodation, and assuming that you're not at the point of terminating them -- so again if you're about to terminate them, that request for accommodation is coming too late -- but if there is still an ongoing employment relationship, it's not too late, you hold them accountable for everything in the past.  If I'm about to say I'm about to write you a reprimand, I'm still going to write you a reprimand, but I begin that interactive process to discuss, is there an appropriate accommodation that can be provided to you?  And this is where you may need to be checking out that you're not going to have something that meets the condition we just talked about in the previous slide that it's not a chronic, frequent and unpredictable tardiness or absence situation, but in other words, it's more like example 34, my person with epilepsy, yes, we can accommodate you here and the less like example 35 where you just no longer are qualified.

Let's go to our next slide, and that is something else that can come up here and that is definite versus indefinite -- excuse me, indefinite versus extended medical leave.  Employers may have to grant extended leave as a reasonable accommodation.  Obviously that means there is no undue hardship, but they may have to grant extended leave.  Think of the person who is saying I need three months off, I need six months off -- there may be a requirement to give a reasonable accommodation absent undue hardship of, you know, a huge block of time.  But what an employer does not have to give is what we call indefinite leave.  And it's very important that an employer know the difference between these two things because they are not the same.

If you have no known or anticipated return date -- no known or anticipated return date -- that's indefinite leave.  It's when the person is saying in effect I don't know when I'll be back.  I don't know if I'll ever be back.  When that essentially is what an employee or the employee's doctor is telling you, that's indefinite leave and the ADA does not require you to grant indefinite leave.  But that's different from an approximate date of return.  That's where you have a person who might say I expect to be back on August 1
st
.  Okay?  Or they might say I expect to be back the first two weeks in August.  Okay?  That's not indefinite leave.  The fact that they are giving you a time range of the first two weeks in August, that's still falls under extended medical leave.  It's not indefinite.

Now, it's important to note that what begins as extended medical leave, with an approximate date of return, can turn into indefinite leave.  And we're running out of time so I really want to review it here, but go to example 39.  Example 39 shows you exactly the kind of situation where an employer grants them extended leave and then a doctor's note comes in saying, oops, need a bit more.  The employer grants it.  Now another doctor's note comes in and says, oops, needs some more.  And I'm sure a lot of employers at this point are shaking their head yes because they have encountered this situation.  It's where the extended medical leave becomes indefinite leave and it shows the kinds of questions the employer should be asking to learn that something has become indefinite leave.  Now that it's indefinite, the employer can go ahead and say, I'm sorry, no more leave, you've got to be terminated.

Let's finish up here and then I'll open it up for questions.  Let's go through the last few slides, alcoholism and illegal drug use.  Do refer to the guidance here we just don't have a time to cover a lot.  Let me quickly touch on the highlights.  Remember here the fact that somebody is an alcoholic, the fact that they are still drinking does not place them outside the ADA's protection.  The ADA may still protect someone who is qualified -- you know, if you have someone who is still performing the essential functions of their job.  They are meeting their production standards.  They are meeting all your requirements, the fact that they are also drinking, not drinking at their desk, but you have information that at night or on the weekends -- but they are doing what you want them to do when they are at work.  They are not drinking on the job.  That is sill someone who is qualified.  So the mere fact that somebody is an alcoholic and still drinking, potentially they are covered.  Clearly if they are still dripping oftentimes that could impact whether they are truly qualified but you just want to remember that the mere act of drinking does not kick an alcoholic outside the ADA's protection.

Unlike the illegal users of drugs – mere illegal use of drugs, that's it, you're outside the protections of the ADA.  Never mind you only do it on your own private time, never mind that you're doing a great job at work, there is no ADA protection in terms of your job if you are illegally using drugs.  However, once somebody moves into the category of being a recovered drug addict, okay, they are no longer engaging in illegal drug use, as long as they are also qualified, to perform the essential functions of the job, then again the recovered drug addict may still of protection.

Let's go to the next slide here.  Let's sort of boil it down because interestingly in the ADA only two specific medical conditions were singled out and this is alcoholism and illegal use of drugs.  And what the ADA says here is for illegal use of drugs and alcoholism you apply the same standards of performance as you apply to everyone else.  Well, that's the same rule we said for anyone with a disability.  So it's no different here.

For conduct, we have a slight difference and that is for the person who is the alcoholic or the drug addict, you apply the same conduct rules that you apply to everybody.  Remember we said for someone with a disability, where the disability is contributing to the conduct problem an employer might have to show that the conduct rule is job-related and consistent with business necessity?  You don't have to do that when it's someone who is an alcoholic or a drug addict.  For them, across the board as long as you're applying the same conduct rules to all your other employees, you can apply it to someone who is an alcoholic or who is a drug addict and nobody is ever going to ask you to -- well, is it job related and consistent with business necessity?  It just doesn't come up in that category.

Okay, well, we take questions.  The last slide is going to give you my contact information and if you haven't looked at the guidance, it's going to give you the link to it.  So that will be on the screen as we take the final questions.

>> JACQUIE: Okay, great.  And I'm glad you mentioned where that is because someone did ask that question where can we get that guidance?  It is also posted on the page from which you accessed the webcast today.  So there is a link to it there and then Sharon also gives you a link there because it's of course on the EEOC website and so she's giving you a link there on that last slide.  Slide.

So that is really good guidance.  It's very extensive and gives a lot of great examples which I think always help us to sort of, you know, be able to understand the guidance better.  So I appreciate you doing that.

We really are almost out of time so I'm just going to -- we have a couple of questions and what I'm going to do, Sharon, is forward these to you so that you can respond to them.  So I want to assure these questioners that their question will be answered, but I just want to ask one last question that's come up which is not entirely on topic, but it is to ask what the status is of the pending EEOC regulations that address the ADA amendments act?

>> SHARON: This is really hot off the press -- next Wednesday, June 17
th
, at ten o'clock in the morning, the EEOC commission has scheduled a meeting to discuss what's called a Notice of Proposed Rule-making on the ADA amendments act.  Basically, next Wednesday morning the commissioners will have before them a proposed rule to implement the ADA amendments act.

The commissioners must approve it by majority vote.  If they do, then it goes to the Office of Management and Budget because they have to bless it before it can be officially published for comment.  So people can watch our website if you happen to be in the Washington D. C. area next Wednesday morning at ten o'clock, you are welcome to come to our office building.  It is an open and a public meeting.  But it will not be ready for official publication in the federal register.  All federal rules for public comment are published in the federal register.  That cannot happen until the Office of Management and Budget approve it and nobody knows how long that could take.  I don't want people thinking that, oh, two days later or two weeks later this is going to be out.  The office of management and budget usually takes at least a couple of months, sometimes more.  So do pay attention to the EEOC website.  It's worth checking in every week, every other week just so you stay current and so when you do -- so that when it does go up for public comment, I certainly encourage people to read it carefully and submit their comments.  Each one will be individually read.  They will be taken into account.  We really are depending on people to let us know what they think and we will pay attention to that.

>> JACQUIE: Wonderful.  Thank you so much, Sharon.  This was so great and we got so much information out of it.  I know you crammed a lot of information into 90 minutes and I really appreciate it.

>> SHARON: You're welcome.

>> JACQUIE: I want to tell our listeners to be free to share their archived version of today's presentation with your colleagues or anyone else you think would be interested.  It will be available within a day or two at ilru.org.  Also we'd like to remind folks to complete an evaluation on the webcast page.  We are also interested in getting your feedback.  

Thanks again to the National Institute on Disability Rehabilitation and Research, NIDRR, our sponsor today.  And also this webcast would not be possible without the efforts of our webcast team here at ILRU, and special thanks to Rob Dickehuth for his technical expertise and to our magical captioner for today Marie Bryant.  We hope you'll join us again soon.  Thanks again and have a dazzling day.
