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>> JACQUIE: Good afternoon, everyone.  Welcome to our webcast today:  EEOC update, ADA employment cases with Christopher Kuczynski of the U.S. Equal Employment Opportunity Commission.  We're really glad he could join us this afternoon.  This webcast is sponsored by the National Institute on Disability Rehabilitation and Research, NIDRR, who funds your host for today's program, the DBTAC Southwest ADA Center.  I'm your moderator, Jacquie Brennan, and I'm with the DBTAC Southwest ADA Center here at ILRU.  I'll be assisting with today's presentation.

For those of you tuning in today, we encourage you to submit your questions by clicking on the E-mail button on your screen or E-mail them directly to us at swdbtac@ilru.org.  If you have any technical difficulties today, please feel free to call us at (713)520-0232 and dial 0 for technical assistance.

Again, thanks for tuning in today and now I'm pleased to welcome Chris Kuczynski.

>> CHRIS:  Jacquie, thank you very much and good afternoon to everyone.  I guess we're in the afternoon no matter what time zone we're in.  I'm going to talk about some recent developments and when I talk about recent developments, I'm talking about cases within the past year to 18 months under the employment provisions of the Americans with Disabilities Act.

Most of my emphasis today, although I've been doing a lot of training recently on the recently enacted -- enacted about a year ago now -- the ADA Amendments Act and our recent proposed rule on that law.

Today instead I'm going to be talking about areas of the law other than the definition of disability.  And that's fitting I think because if the goals of Congress are realized with respect to the ADA Amendments Act, we're going to see hopefully less emphasis in the litigation on the definition of disability and, therefore, more emphasis on what we sometimes call the merits issues, including I guess whether someone is qualified, whether an appropriate reasonable accommodation was requested and provided, whether an individual with a disability in a particular case poses a direct threat, and some of the rules -- another area where I think we're going to see a lot more activity and where we have already been seeing more activity in recent years around the rules under the ADA concerning when employers can make disability-related inquiries or require medical examinations of both applicants and employees.  There are the issues that I'm primarily going to talk about, the definition of qualified with an emphasis on essential functions, what is an essential function, reasonable accommodation, including the interactive process and sometimes accommodations direct threat and the rules concerning disability-related questions and medical exams.

The first thing I would like to do though is to talk about one issue related to the ADA Amendments Act because we really haven't seen any cases yet interpreting the definition of disability under the ADA Amendments Act because it's only -- we're only about ten months out now from the effective date of the ADA Amendments Act, but the one issue that has come up is whether the ADA Amendments Act is retroactive, that is to what types of alleged discrimination, or does it apply only to alleged discrimination that occurred on or after that date?

And without going into real detail on the specific cases, I would note that there are cases at the end of my summaries.  I'm going to be providing mostly in order with the cases in my summaries, but I'm going to skip to the end for the time being.

There are a few cases at the end in which courts are seemingly uniformly saying, no, the ADA Amendments Act is not retroactive.  It does not apply to things that occurred prior to January 1, 2009.  So an example would be someone who requested and was denied a reasonable accommodation prior to January 1, 2009.  That denial of accommodation would be evaluated at least in terms of whether the person had a disability according to the prior ADA standards that existed before January 1
st
, 2009.

Cases on the other hand where an accommodation was requested or was denied on or after January 1, 2009, even if it was requested before that date, would be evaluated under the new ADA Amendments Act standard.

Similarly, if someone requests an accommodation once and that accommodation is denied before the effective date of the ADA Amendments Act, that first denial would be evaluated under the old standard, but what if the person made a renewed request for accommodation on or after January 1 and that new request was denied on or after January 1, 2009?  Well, that second request that was denied on or after January 1, 2009 would be evaluated according to the ADA Amendments Act standards for determining disability.

Sometimes employers ask, you know, do we have to revisit accommodation requests that were made and were denied prior to January 1
st
, 2009?  Do we have to now look at them again under the Amendments Act?  Well, the answer to that question is that if an employer is in the Second Circuit Court of Appeals, covering New York and Connecticut, then that employer might indeed have to go back because of a case that I'm going to talk about in a little while called Brady vs. Wal-Mart Stores because that case says if an employer knows or has reason to know that somebody has -- may need a reasonable accommodation then the employer has to initiate the interactive process.  In most other instances, I would say that the employer isn't required to go back and restart the accommodation process over, but it might be a best practice to do that in certain situations.  Of course where the accommodation was denied because the employer decided that the person didn't have a disability under the old standard, the employer might want to go back and reevaluate that request for accommodation after January 1 of 2009 even if the person didn't make -- didn't make a subsequent request.

So that issue is probably becoming less and less important now as we get further away from the effective date of the Amendments Act and we're now into November.  There are probably a lot more people have information about the Amendments Act and it's likely that more employees, if they still think they need accommodations after that date probably are asking for them and that would trigger the interactive process again.

The reason that the courts are saying that the law is not retroactive primarily has to do with -- what they are really focusing on is the effective date, the delayed effective date of the Amendments Act.  That Congress like it did in a recent piece of legislation concerning pay discrimination where the Congress did make the law retroactive, and it referred to the date on which -- that the law was retroactive to, a specific date, May 28
th
 or May 29
th
 of 2007.  The Amendments Act does not refer to a prior date, it refers to a date in the future, three months from the date of the passage of the Amendments Act, and courts have found it significant that there is a delayed effective date and they've said that indicates that Congress didn't want this law to apply to action that is occur prior to January 1.

A couple of interesting cases in that group though, I would point out two.  One of them is not really an employment discrimination case.  It's a case under Title III of the ADA and it involves -- it's a case called Jenkins vs. National Board of Medical Examiners and that was a case in which the individual was litigating a denial of reasonable accommodation to take the medical licensing exam and the court said that we're not going to go back in time and award a person damages for the denial of the accommodation in the past.  The denial that occurred prior to January 1, 2009, but the court said the person is still -- still needs the accommodation even after January 1, 2009.  The person is still seeking accommodation and, therefore, we're not going to apply the law retroactively to the prior request for accommodation and make the board responsible for damages in the past, but we are going to evaluate the future accommodation, that is, what the board has to provide going forward as an accommodation.  We're going to evaluate whether this person has a disability in light of the Amendments Act standards.  So as to the past denial of accommodation before January 1, 2009, the Jenkins court didn't apply the Amendments Act, but it said this is still alive accommodation issue.  The person still needs an accommodation and to the extent the person still needs it, we're going to evaluate whether his learning disability is a disability according to the Amendments Act standard because that's not applying the law retroactively, that's applying it prospectively to something in the future.

There is another case, the Rohr case, from the Ninth Circuit in which the court interestingly enough when dealing with a plaintiff who had diabetes said that even under the old standard the court said we're not going to apply the amendments act retroactively even under the old standard though the court thought that the plaintiff with diabetes did have a disability.  But the court then went on to say, and by the way, when you look at the ADA Amendments Act and how broadly it interprets disability, we think that the amendments act even further supports how a point that this person has a disability.

So I don't know what entirely to make of that case.  It's a case in which, I think, the Ninth Circuit I think interpreted and a lot of cases interpreted disability pretty broadly to begin with.  So maybe all the court is really saying is that the Amendments Act confirms what they've always been doing or confirms their broad interpretation of disability and they are just citing to the Amendments Act to support what the court has always been doing and to support their conclusion that this person has a disability even under the old standard.

Other people have found other significance in it beyond that and have said, well, the court is saying that you can use the Amendments Act in some ways even though you're not applying it retroactively, you can use the Amendments Act in some ways to inform your decision about whether people are -- have covered disabilities even under the standard prior to January 1, 2009.  So Rohr is an interesting case.  I think it may create a little bit of confusion because it's saying we're not applying the law retroactively, but then it does seem to be at least in some way using the Amendments Act to support its position.

That's all I'm going to say about that.  That was a lot and probably a bit more than maybe you all wanted to hear, but I'm going to jump right in to some cases on qualified, who is a qualified individual.

>> JACQUIE: Let me interrupt you for one quick second to say -- are you going back up to the top of the list now?

>> CHRIS: Yes.

>> JACQUIE: And also I got a note to ask you to talk a little bit more slowly.  Okay, thanks.

>> CHRIS: So I'm going to go through some of the cases, not every one that I have here, but some of the cases in relatively -- in the order basically that they are set out in the materials.

So the first case I'm going to talk a little bit about is a case called Kellogg vs. Energy Safety Services.  This is the first of the cases I'm going to talk about that deals with what is an essential function.  And EEOC regulations set out and the ADA itself mention some factors that are to be considered or that may be considered in determining whether something is an essential function.

One of those factors or one of those pieces of evidence is the employer's judgment as to what is essential.  The ADA specifically says the employer's judgment is important.  How regulations mention it and in this particular case the defendant tried to argue that its judgment should be controlling in terms of determining what was an essential function.

This is a case in which somebody with epilepsy -- she worked for a company that provided safety services to industrial customers.  They provided training and primarily to oil fields in the west.  This particular office she was in was in Wyoming and they provided things like training, safety training, but also safety equipment.  They repaired and manufactured and sold safety equipment to industrial customers, primarily oil field.  And this person had epilepsy.  She argued that first of all the case is interesting because it raises an issue about whether driving is a major life activity under the ADA.  And this was again decided before the Amendments Act.  Driving isn't mentioned in the Amendments Act as a major life activity, and courts really had not been recognizing it as major life activity under the ADA before the Amendments Act.

In this case, the court says driving is not a major life activity.  It might be part of something else like caring for one's self, or even (inaudible) because caring for self or working might be quite difficult for a lot of people if they can't drive.  But it wasn't a major life activity in and of itself.

But the court didn't -- that wasn't fatal to the case because the court said this might be a regarded as -- this might actually be a regarded as case.  So she might be covered under the regarded as prong of the definition of disability.  But the real important part of the case in terms of essential functions is that this person who had epilepsy would be much easier now for her to argue disability after the Amendments Act.  She wouldn't have to resort to something like driving; but she had a temporary restriction on her driving after being diagnosed with epilepsy and she wanted to -- instead of going out to different sites, she wanted for the time that she had driving restrictions to be able to work in the shop in the particular site where she was based.  And the employer said you can't do that.  Driving is really an essential function of the job and that you need to be able to be -- meet certain DOT regulations.  There are certain DOT regulations she needed to be able to meet according to the employer and she couldn't meet those regulations and, therefore, she was not qualified.

The court looks at this and says, well, employer's judgment is important, but it's also the fact that although the company said she had to be able to drive to different sites, in fact, the company had allowed other people whose licenses were suspended for DUI, at least two other people, while their licenses were suspended were able to stay in the shop and work and to repair and maintain equipment that was then sent out to the different sites.

So the fact that the employer had allowed other people to do this, for reasons unrelated to an impairment, was evidence that undermined its claim that it was necessary for her to be able to drive.

Well, what about the DOT regulations concerning people in safety sensitive positions?  Well, the company wasn't very clear on what those regulations were.  Someone testified that there were these pipeline regulations that she had to be able to meet, but they weren't listed in the position description.  And the president of the company couldn't point to where those regulations were in the position description and couldn't describe what the regulations actually required.  So the company had a very vague idea about what the regulations were.  And the court said this creates an issue of fact for a jury as to whether it really was essential for her to be able to meet these DOT standards.

The next case involves the issue of time spent performing a function.  That's another factor that we say -- and the consequences of not performing the function.  That's another factor that we say can be important in determining whether something is an essential function.  Sometimes something is performed only occasionally, maybe there is evidence that it hasn't even been performed at all in a particular employee's experience, but the nature of the job and what would happen if the person couldn't perform the function, make it essential, because maybe something in an emergency, something catastrophic would happen, that might make it an essential function.  And again a case -- once again, a case from the Tenth Circuit, Henninger vs. Utah Board of Corrections.  She was a physician assistant at a prison in Utah and the Department of Corrections decided that they wanted all of their staff who had any inmate contact, and certainly she did as a physician's assistant to be certified as peace officers and they wanted to enroll these employees in a new pension system, the new public -- it was a public safety retirement system to be enrolled in that system one had to be certified as a peace officer.  To be certified as a peace officer, Ms. Henninger and other people who had inmate contact had to be able to get emergency response training.

She argued I've never had to respond to an emergency or never had a problem with inmate contact, you know, that's caused any kind of threats in the past, in eight years that I've been doing this job.  I've never had a problem.

The court said that isn't what's dispositive here.  The fact is that even though the ability to deal with an inmate and emergency situation involving an inmate may not happen very much, the consequences of it can be quite significant.  And, in fact, I think it was very important here that there was evidence that another employee had been attacked who was also working on the medical staff at the prison, had been attacked by an inmate and the court said that's what prompted the department to initiate this requirement that everyone receive this emergency response training.  So the court said even though you might not have to use it very often, having this training constitutes an essential function of the job.

And the court also went on to say that an employer is free to make changes to the essential functions of the job and it's not -- essentially not confined to what the essential functions were of the job at the date of hire.  So the essential functions aren't frozen at the date of hire.  Circumstances may require employers to change them.

Dargis vs. Sheahan is another case involving correctional officers in a prison setting and this involves rotating among job functions and here someone had the -- the plaintiff had had a stroke that imposed on him certain limitations including having no inmate contact and working under very limited physical conditions.  He had to work in closely controlled temperatures.  He couldn't do very much physical activity at all beyond sitting.  He claimed that there were jobs that functions he could still do within the prison that didn't involve direct inmate contact and there probably were some things he could do, but there were about 18 jobs that -- or 18 function that is correctional officers rotated through.  He proffered about six of them that he might be able still to do.  The court said here in this setting rotating among the various functions certainly being able to engage in inmate contact was important and it was important in this context to be able to rotate among all of the functions of correctional officers, not just to be able to perform a few of them.

He pointed to a couple of other employees who had been put on -- and into positions that had some restrictions, but the court said you didn't show that you were similarly situated to those people.  We don't know if their restrictions were as great as yours.  They could engage in essentially no strenuous physical activity, and we don't know that they lasted -- that they were permanent.  You just didn't provide enough evidence on which we could compare the people that you put forward as a basis of comparison.  And so we're not going to find that you have to be excused from rotating among functions.

Attendance is one of -- a really big issue when it comes to both qualifications and reasonable accommodation, and certainly want to point you to a case, Peyton vs. Fred Stores of Arkansas, Inc.  This involved a situation, someone became a store manager and within days, within two days after becoming a store manager, she's diagnosed with cancer.  She has emergency surgery, and the day that she has the surgery, the employer calls her.  She's still under the influence of pain medication and the employer says to her, what is there we can do to accommodate you?  And she can't give at that time a specific date that she can return or she can't say when she's able to return.  Two days later, the company terminates her saying that she's not able to give any indication of her ability to return to work.

I find this case really quite surprising, frankly, given the circumstances.  The court focuses on the fact that an employer doesn't have to give someone indefinite leave or leave of an indeterminate duration.  I think this case is more complicated than that or maybe simpler than that actually.  This is a case in which the day that the person had the surgery the employer is asking her what they need to do to accommodate her.  I don't think there is any way somebody could know in that situation on that day when exactly they would be able to return.  And my reading of the case doesn't suggest that the employer did much, if anything, to get in touch with her doctor and to get some information about what her possible return date or an estimated return date might be.  So I find this case really quite surprising.  And I don't think that this is what we're typically talking about when we're talking about leave of an indefinite duration.  This is a case in which I think it was simply too early after the cancer surgery for her to give -- on the very same day an estimate of a return date, and I think this is a situation, too, where the employer didn't maybe do what it should have done as part of the interactive process to get more clarification.

Rios-Jimenez vs. Principi is a federal sector case involving the Veterans Administration and it essentially stands for the proposition that someone who has leave or is taking time off even if related to a disability that's affecting her ability to perform her job eel perspective representatively and affecting the ability of other people to perform their jobs, that's not going to be required under the ADA.

In this particular case there was evidence that her absences caused a lot of performance problems like failure to return phone calls, failure to return fax, correspondence or respond to fax/correspondence, other kinds of things that put at risk a diabetes study that she was working on as part of a team of individuals.  So this is, again, another attendance as essential function type case where the frequency of the leave and the performance problems that it caused and the problems that it caused for other people in her work group were certainly important factors.  And the court determining that it was not -- that she was not qualified.

Lastly, Brannon vs. Luco Mop Company is again a case where I think the Eighth Circuit didn't get it right here in my view.  This is a person with -- had surgery related to diabetes and infection -- a foot infection that was the result of diabetes.  She had to extend her leave or requested extended leave on three occasions.  First, she gave a projected return date.  She modified that to something that was about two weeks later, and when that date came up, she modified it to a return date that was about four weeks later.  In this case, I think again this illustrates a situation where leave -- although the court said she could not perform the essential function of regular and reliable attendance, this was a case in which I think that -- it's a case in which she was giving sort of estimated or her best guess or doctor's best guess of when she could come back.  She's keeping the employer adequately informed, which is good.  Which is what we say employees should do, particularly when their leave -- their need for leave changes.  And it seemed to me that the amount of leave under the circumstances that she was asking for was about a month and a half or so or close to two months, didn't seem unreasonable at least to me, and given the communication that was ongoing throughout and her really trying to give estimated return dates, this didn't strike me as a case where somebody was just asking every 30 days for more leave and was just asking to extend it for another 30 days and there was no prospect of her returning.

So it's a case -- a holding of which I would probably take issue with.  Mandatory overtime -- the Tjernagel vs. Gates Corporation case, an employee in this type of position was required to do a mandatory overtime for 22 weeks a year.  The court said the employer didn't have to modify that requirement for this person with a disability who had a condition similar to -- I believe it was a condition similar to multiple sclerosis.  And the court emphasized the fact that really everybody in this type of position was required to meet this qualification.

An interesting case, Calef vs. FedEx Packaging but this was decided under West Virginia law.  This is a state law case and one thing I think is really interesting about it is that the court said the span of an impairment doesn't have to be long term and this was even before the court wasn't using the Amendments Act to reach that conclusion.  It was just saying that under -- something that was a temporary condition under West Virginia law could rise to the level of a disability.

But I have it here in the summaries to illustrate the point that the court thought that whether this person was required to deliver packages as part of her job.  Her job was supervising contract drivers for FedEx.  And she had just been promoted into this position.  Similar to the Peyton case where just promoted into a position and you sustain some kind of injury or some disability.  She sustained a hand injury.  She tried to drive and deliver packages, but as a result of the injury just got worse from trying to do that.

The employer argued that delivering packages was an essential function of this supervisory position.  The person who had -- one of the things that we say we'll look at in determining whether something is an essential function is not only what the incumbent -- the current person holding the job does, what do they actually do, what duties do they actually perform, but we'll also look at past incumbents in the position to determine what they did.  And the past incumbent in this job, the person who immediately preceded her, said, yes, I delivered packages.  And I sometimes deliver packages frequently in this position, but the problem was that from the employer's standpoint at least, and why this case was going to get to a jury, was because although he said that, I did do this, and in fact she was doing it when she had started the job.  The court said, well, it wasn't in the position description for the job.  And the jury could consider the fact that it wasn't in the position description for the supervisor's position in determining whether it was an essential function.  So, in other words, the court didn't determine whether delivering packages was essential, it just said there was enough evidence for a jury to look at this and decide whether it's essential because on the one hand you have somebody saying, yes, I delivered packages.  Yes, I think it was essential, but you have another piece of evidence that we say is relevant in determining whether something is essential, the position description that did not indicate that delivering packages was essential.

The next category of things involves situations in which people make allegedly contradictory statements in applications for disability benefits, or disability pension benefits, and make statements in that context, but then also make statements in their ADA claims that they are qualified individuals with disabilities.  So to get the disability benefits, often the person is saying I can't work.  I'm not able to work.  That's why I need the benefits.  But in their ADA lawsuit, they are saying I'm able to perform this job for this employer.  Therefore, I'm qualified.  I'm able to do the essential functions of the job with or without a reasonable accommodation.

Now, about ten years ago, 1999, the Supreme Court said that the fact that somebody makes those two statements, I'm eligible for benefits on the one hand, and I'm qualified for ADA purposes on the other hand, that doesn't mean that they're necessarily inconsistent statements.  What was happening in a lot of niece cases was courts were throwing out these cases saying you said in your benefits application that you can't work.  So that's inconsistent with your ADA claims so we're going to throw your ADA claim out.

The Supreme Court said, no, no, they are not necessarily inconsistent ideas, but on their face they look inconsistent.  So a person is going to have to explain how the two statements can be reconciled with each other, how they can be -- how you can say one thing in one contact and another in another context.

And one case I want to point to here, and the cases go both ways.  In some cases courts will say we don't think you can reconcile those statements.  Therefore, your ADA claim is inconsistent with your benefits claim.  On the other hand, some courts will say, no, there is no inconsistency at all there is a way to reconcile these.

One case where the court said there was a way to reconcile statements is a case called Bisker vs. GGS Information Services, Inc.  And in that case, someone with multiple sclerosis had sought a reasonable accommodation.  She wanted to be able to work at home and to work over a seven day period to put in a 40 hour week.  That was the accommodation she had asked for.

And she said that she needed that because she experienced some pain and weakness on an unpredictable basis, difficulty with concentrating fatigue, difficulty with concentrating as the side effects from the medication and therefore if she was able to because of these different symptoms that she was experiencing, if she could have a seven day period to work the 40 hours instead of five day period, that would be a reasonable accommodation.

She was denied that accommodation.  She sought and was eligible for SSDI benefits.  And when she brought her ADA claim, the employer said, no, this is inconsistent with your benefits claim.  The court said they were not inconsistent statements because in her benefits claim, what's going to be very important in the benefits context is what the person actually said.  And the person in the benefits context, in her application for SSDI benefits said essentially what she said to her employer.  I've got pain and fatigue related to the multiple sclerosis and difficulty concentrating on an unpredictable basis because of the side effects of the medication that I'm taking.  And the court said that's exactly what she said when she asked for a reasonable accommodation.  It's consistent with the idea of an accommodation that would allow her to work 40 hours over seven days.  And the court pointed out as many courts have, the Social Security disability insurance claim doesn't take into account whether there is an accommodation that the person could use in order to -- in order to work.  So that was the key difference here that with an accommodation she was saying she could have worked and therefore would have been qualified under the ADA.

The other case I would mention in this regard is a case called EEOC vs. AutoZone and the only thing I would say about this case is that the court said where the EEOC is the plaintiff in the case, is litigating the case, the same rules don't necessarily apply.  In other words, the EEOC isn't bound by whatever statement the charging party may have made in his or her application for disability benefits.  Because the EEOC isn't making inconsistent statements, when the EEOC is litigating, it's litigating in the public interest.  It's not litigating -- it's not essentially adopting every position that the charging party took in another forum.  So there is the fact that someone may have claimed in an application for benefits that he or she was unable to work doesn't bind the EEOC when it's a plaintiff.

A couple of other cases I think are interesting in the area of disparate treatment.  And then I'm going to go to reasonable accommodation.  Pinkerton vs. Spellings.  Pinkerton vs. Spellings is a case involving a former employee of the Department of Education, and the issue in this case was one of whether in a Rehabilitation Act case does disability have to be the sole cause of the discrimination.  Sometimes there are cases in which there is more than one reason for the discrimination.  One reason might be discriminatory, the other might be a legitimate nondiscriminatory reason.  And under laws like Title VII, courts say Title VII of the Civil Rights Act, if you bring a case on the basis of race or gender or national origin, courts recognize what are called mixed motive vase cases and they say there can be cases in which the prohibited bases played a role in the decision to take some action against somebody, even if it wasn't the sole cause of the employer's action, even if there were some legitimate and nondiscriminatory reasons as well and in those cases where there is mixed motive, people can get limited forms of relief.

And in this Pinkerton case what the court is essentially saying is that that applies to Rehabilitation Act claims as well, that disability doesn't have to be the sole cause of the employer's action for the person with the disability to prevail.

And the same is true according to most courts under the ADA.  One circuit court in the Sixth Circuit, so Ohio, Kentucky, Michigan, Tennessee, covers those states.  They say that under the ADA disability has to be the sole cause of the discrimination.  You can't have a so-called mixed motive case under the ADA.  So that's kind of interesting.  That may be an issue that ultimately the Supreme Court under the ADA may have to take up.  Clearly there is a split in the courts of appeals on it.

I direct your attention to this Germano case, Germano vs. International Profit Association, under the category of pretext.  And what I think is interesting about this case is that the person involved was someone who is deaf.  He had a telephone interview with the employer.  The employer seemed to want to call him back, have him come in for an in-person interview for a tax adviser position, but then something changed.  And they call him back and they say that they are not going to -- they are not going to call him in for an interview.  And the question in this case was -- and there is some reason to think that the person who had interviewed him by phone, he certainly knew that Mr. Germano was deaf, and he admitted that he communicated that fact to his supervisor and that it was discussed.

The interesting thing was whether the transcript from the conversation that occurred through a relay operator could be used as part of the case to establish that -- to establish that the employer had engaged in discrimination on the basis of disability.  Because if the transcript couldn't be used, then the plaintiff wouldn't be able to prove that the company had actually asked him to come in or was intended to ask him to come in for an interview.  And then a week later canceled that offer.

And the court here looked to how we would look at communications that come through a language interpreter, and how we determine whether those kinds of communications are reliable.  And if they are reliable, the fact that an interpreter was used for the communication doesn't make the evidence inadmissible.

So here the court said well there is reason to believe that, you know, given the role that the relay -- telephone relay system plays, the rules that govern how it works, the fact that there seems to be no motivation on the part of the relay operator to have lied or misrepresented anything that the parties were communicating.  They said this was a reliable communication and we're going to take it into account.  And we're going to consider that evidence from the relay call transcript to be admissible in this case and to be used to prove or to help prove whether the employer engaged in discrimination.

Let me move to -- quickly to reasonable accommodation.  And the first thing I want to talk about is notice of the need for reasonable accommodation because every reasonable accommodation case or almost every case starts with some kind of request for a reasonable accommodation.  And if there is no request for a reasonable accommodation, the courts, you know, say, we don't expect the employer to know that someone needs an accommodation if the person has never asked for it.

But in Brady -- and usually, EEOC's position is that generally with very few exceptions only where the disability really interferes with the person's ability to request a reasonable accommodation, and the employer knows or has reason to know that, that's the only situation in which we say that the employer has to initiate the interactive process.

Another way of putting it is in 99.9 percent of the cases, the individual with the disability is supposed to initiate the interactive process.  Not so in Brady vs. Wal-Mart.  The court in Brady vs. Wal-Mart the Second Circuit held that if an employer knows or reasonably should know that an employee has a disability, then the employer has a duty to initiate the interactive process.  And this didn't involve a case in which the person was having difficulty requesting an accommodation because of a disability.  This was a case, in fact, in which the person said he didn't need any accommodation.  He was a pharmacist with cerebral palsy who was -- his supervise or after a couple of days was dissatisfied with his performance.  He worked too slowly.  He got transferred to a much lower position picking up garbage in the parking lot.  After that he got transferred to another job and he was better but still a less desirable position than his pharmacy tech job he was in.

And the court here said that the employer, if it thought that he needed a reasonable accommodation, you know, should have initiated that process and one of the things they said they could have done was to give him additional training.  And as they already had a policy for -- called coaching for performance.  I think the policy was called and they said they never even used that -- availed themselves of that policy with respect to Mr. Brady.  They just simply transferred him to another job.

What I think is interesting about this case, other than the fact that the court puts the burden on the employer to initiate the interactive process, is that I'm not sure that what the court thought were reasonable accommodations were actually reasonable accommodations.

Another way of looking at this case is that it was maybe a disparate treatment case because the court was saying, well, they had all sort of additional training that they would provide people.  They would provide them with coaching.  They would -- and they didn't do any of those things for him.  Well, not doing something for someone with a disability that one does for persons without disabilities isn't really a reasonable accommodation, it's disparate treatment or treating that person differently.  So I wonder whether this could have been approached that way, but that's not what the court did.

What constitutes a request for reasonable accommodation?  How do you know when -- how does an employer know when it's received one?  We say EEOC says that it's a request for some change in the work environment or in the way things are done that is needed because of a medical condition.

If you look at this Buboltz vs. Residential Advantages, Inc. case, this involves a situation where someone has vision impairment.  She works at a facility taking care of persons with severe disabilities.  Some questioned are raised -- she's done that successfully for five years with her vision impairment, but someone observes her working one day, raises questions to her supervisor about her ability to work with her vision impairment.  The supervisor in turn raises it to Ms. Buboltz and in response the plaintiff says I have various devices that I can use.  In other words, various devices that I can use to perform the job if she wasn't performing it adequately.  And the question was is that statement from her a request for reasonable accommodation?  Did that trigger the interactive process?  I think it does.  I think that under the circumstances where a question has been raised about when you look at it in context, and you always have to look at these requests in context.  When you look at it in context, she's really making a request for some change.  The opportunity to use some kind of equipment to do her job that's needed because of a medical condition.  I think this was an adequate request for accommodation.  It's a minimal standard for us.  The Eighth Circuit disagrees.  The Eighth Circuit says that this was not a request for accommodation, this was simply a statement that there were accommodation that is were available to her.  So that's the Buboltz case.

The interactive process -- interactive process we say in our regulations that it may be necessary for employer to engage in an interactive process to determine -- whether somebody has a disability, if that's in dispute, and what accommodations are needed.

There are some cases in this section that talk about the interactive process.  One of them, Henninger we've talked about facts of that already.  It illustrates the fact that if there is no evidence of an accommodation, there is no -- the fact that the employer hasn't engaged in the interactive process doesn't make the employer liable.  Now, does that mean Dargis vs. Sheahan, we'll see that in a minute in another case, but does that mean that an employer shouldn't engage in the interactive process?  I don't think it means that an employer shouldn't engage in the interactive process.  What I do think it means is that when a case gets to litigation, when a case goes to litigation, the plaintiff is going to have to be able to show that there was some possible accommodation that would have enabled him or her to perform the essential functions of the job.  Now, the danger with not engaging in the interactive process, I think there are a couple of dangers.  One is that if there is ultimately an accommodation, the employer is going to miss that and is going to be liable for a failure to engage -- or a failure to provide a reasonable accommodation or is going to be liable and is going to be liable for compensatory and punitive damages.

In some cases where the employer engages in the interactive process, doesn't find an accommodation but a court concluded, yes, there was something that was available that the employer could have done something, but it failed to find that accommodation, the employer is still going to be liable for the failure to provide the accommodation perhaps, but if et engaged in food gath in the interactive process, it's not going to be responsible for compensatory or punitive damages because there is language in the Civil Rights Act of 1991 that specifically say that is.  Somebody has engaged in good faith -- or has engaged in good faith in trying to provide an accommodation, even if one is available and it's not found, the employer is not going to be liable for damages.  So I think there is every incentive in the world to participate in the interactive process.  These cases simply say that if someone by the time we get to litigation can't show the existence of an accommodation, the person is not going to be able to win simply on the failure to engage in the process.

Let me point you to one case coming up, Garg vs. Potter.  This is a case I think in which the employee really doesn't engage in the interactive process.  She's having some problems related to allergens in the workplace, but she doesn't employ the employer with sufficient or really any medical documentation of what her limitations are, what would be appropriate types of accommodations and in fact doesn't provide anything until a year after she's no longer working and I think is filing for a workers' compensation benefits and in connection with that she provides some evidence of what her limitations are, but the court said, well, she didn't do that as part of the interactive process.  She just took -- she just stayed out of work and never explained to the employer what her limitations were.

An interesting case on leave as a reasonable accommodation, EEOC vs. Sears Roebuck Company.  This is a case I summarized that we recently settled.  So this was not a court decision, but it is a settlement of a case.  And it involved a situation where people were out for -- on leave and the court -- and the employer automatically terminated them after a certain period of time rather than looking into whether there were -- whether they could be accommodated, come back to work with accommodations, or whether they could be reassigned to another position that they could perform with accommodations, and we challenge a lot of so-called no fault leave policies, leave policies that say if you are out a certain amount of time, even up to a year, it could be in fact the same office is challenging a similar kind of policy now in a different case that once you've reached that time you're terminated for whatever reason.  And we've said, no, that's not the case.  Where if somebody needs more leave as a reasonable accommodation, then the employer has to consider whether that can be provided without undue hardship.

In this particular case, people were actually terminated and the way they found out they were terminated in some instances was when they tried to use their Sears discount cards and weren't able to do so because the cards had been canceled.  That's how they found out they had been terminated.  That's the type of fact that would play very well to a jury and might account in part for why this case was settled.

Reassignment as a reasonable accommodation when someone Captain be accommodated in their current position, we say reassignment is a last resort or the ADA says that and we affirm that in our regulations.  It's got to be a position as close as possible or the same as in terms of pay and status to the original position.  It doesn't have to be a promotion.  It has to be a vacant position.  The employer doesn't have to create a new job for someone as a reasonable accommodation.

But the McBride versus BIC consumer products case is a case in which, again, this could also probably have been talked about in terms of failure to engage in the interactive process because that was a claim that this individual asserted.  She was allergic to certain products, manufacturing pens for BIC consumer products, and she sought some kind of reasonable accommodation.  Interestingly the kinds of jobs that she sought were either jobs for which she wasn't qualified and you need to be qualified for the vacant position.  They were positions that weren't vacant or that she couldn't show were vacant.  Or they were positions that would have constituted promotions and the kinds of things that she's pointing to are really precisely the kinds of things that employers don't have to provide and the court here actually says that it's not enough to say that the employer failed to engage in the interactive process.  A person has to be able to offer evidence of a possible accommodation and it's got to be -- in a reassignment case she has to point to positions that were available at or about the time that she was seeking a reasonable accommodation for which she would have been qualified and that were vacant.  She doesn't have to do it -- identify it on a precise day, but she's got to be able to identify that at or around the time she was seeking accommodation, there was some vacant position for which she would have been qualified that wouldn't have constituted a promotion or wouldn't otherwise have been barred to her as a form of accommodation.

Bill Lynn oh vs. Peters is a case in which the court said that offering someone a job -- he was an air traffic -- worked in air traffic controller position.  She wouldn't work in the tower because of a knee injury.  People who worked in the tower had to be able to move around and actually visually observe planes landing and he couldn't do that because his knee injury prevented him from moving around very easily.

The department -- the FAA offered him a job at a facility nearby that would have enabled him to monitor planes on a radar screen.  It wouldn't have required visual observation.  It was a job that he had done before.  The court said that was an adequate -- again, this is another case in which the plaintiff tried to say, well, employer didn't really engage in the interactive process, but he didn't present any evidence of other kinds of jobs he could have been reassigned to.  And the court said this was an adequate reassignment.  He had been doing this job before.  The pay was basically the same.  The job in the tower allowed him to eastern certain bonuses, but he never challenged the lack of bonuses in the reassigned position as a factor in making it an unequal position.  So the court said they did all -- the employer did all it could here in terms of reassigning him to a position he could perform.

Filar case vs. Board of Education in Chicago.  And the King vs. City of Madison case are both cases in which the Seventh Circuit is very deferential to collective bargaining agreements.  One involves the reassignment of a teacher, the court in the Filar case says a person who is a cadre substitute teacher who is expected to move around from one school to another on short notice, it's not a reasonable accommodation to assign her to one school that's within -- for which she could take public transportation or a limited number of schools that were on transportation routes, public transportation routes close to her home.

The court said first of all that would be an undue hardship for the city to try to figure out what those jobs were.  And the court also said that would have conflicted with the collective bargaining agreement and the court said that an employer doesn't have to make a reassignment that would conflict with a collective bargaining agreement.

Now, we would not agree with that.  If the collective bargaining agreement assigned jobs by seniority, then that may be true because the Supreme Court's decision in the U.S. airways case vs. Barnett case says that seniority, if a more senior employee would be entitled to a vacancy over someone with a disability who needs it as a reassignment, normally the employer doesn't have to make the resign.  As an accommodation.  But this case didn't necessarily involve seniority system in the collective bargaining agreement.  The court just said the collective bargaining agreement didn't allow for this type of accommodation because it would have required redefining what the cadre substitute teacher does.  We don't have to do that.  In the King case vs. Madison, the court is very deferential to a collective bargaining agreement for a bus driver who, because of a disability, could no longer drive and wanted some other position within the department.  And the court said the only thing under the C. V. A. she was entitled to bid for was a bus driver position and we're not going to go beyond the collective bargaining agreement to look for vacancies.

I want to move to the issue of direct threat and I just want to point out one case and sort of generally what the courts are doing in the area of direct threat.  This is a case, justice vs. Crown Cork & Seal Company.  This is actually a very interesting case involving someone who was an electrician and had had a stroke and had certain limitations -- job-related limitations as a result of that.  And interestingly, like a lot of cases under the ADA, he had been working fine for a year or two with these limitations.  A new supervisor comes in and all of a sudden concerns are raised about whether he can safely perform this job.  There is an analysis of the job that's done.  He's never observed actually working at the job, but someone concludes that he's not able to do not only this job, but any kind of electrician job.  And the court found that, first of all, that the employer regarded him as being disabled, but on the direct threat point, what the court said is that in this particular case because the plaintiff himself said that lives could be at risk if the job was performed incorrectly or there were problems performing the job.  Because he had said that, the court said, well, the burden would be on the plaintiff to show that he did not pose a direct threat.

The EEOC says that the direct threat is a defense.  And the employer has to prove that someone poses a direct threat.  Now, a lot of courts have agreed with that.  One court, the Eleventh Circuit has said, no, no a person with a disability has to prove lack of direct threat as part of proving that they are qualified for a job.

Other cases have said it depends on the situation.  The First Circuit said where a job requires that it be performed safely, then the burden is on the plaintiff.  In all other cases, the defendant has to show direct threat.

In the Tenth Circuit where this case came up, the Justice case, the court takes a similar view.  It says in most kinds of jobs it's probably the employer's burden to show that someone with a disability poses a direct threat.  But per where safe the an issue, where performance of the job requires that it be performed, so where the job requires that it be performed safely, then we're going to put the burden on the individual with the disability to show lack of direct threat.

I'm going to move lastly to two cases under the rubric of exams and inquiries, a case called Koffman vs. Indianapolis Fire Department, and this is in section VII of my materials, and this Koffman talks about when it is appropriate to do a medical examination of an employee and what constitutes a medical examination of an employee as opposed to something else that's not medical?

Well, in the Koffman case, she was a firefighter, observed by colleagues having become very withdrawn, depressed, didn't interact with other firefighters at the firehouse, sometimes at the scene of an incident, it would be difficult to communicate with her.  You would have to tell her things several times on occasions, and so firefighters who had observed her reported this, her withdrawal, her not associating and signs of depression.  And the court said it was appropriate in this case -- as the city did -- to have some sort of psychological or psychiatric evaluation.  They said the fact that somebody is acting depressed or withdrawn, socially withdrawn, in a lot of jobs that may not be a ground for doing a psychiatric evaluation, but from a job like this, I'm going to try to find the precise language.  Yeah, the court says that although a medical examination in response to withdrawn or defensive behavior may not be job-related in many jobs.  So many times it may not be appropriate to do this, here, the examinations were permissible because the fire department had an obligation to the public to ensure that its firefighters working in special work environments are mentally and physically capable of performing, quote, what is mentally and physically demanding work.  So the nature of the job combined with the symptoms that the person -- the behavior that the person is exhibiting is what made it important here or what made it permissible here to do a medical exam.

Lastly, the Indergard vs. Georgia PacifiCorp case from the Ninth Circuit is a case about what constitutes a medical examination.  Here, a person who had been out of work for several months, in fact, I think it was well over a year with a knee injury and subsequent treatment for that, was trying to come back.  The jobs that she was -- the job she was in required some heavy lifting, lifting up to about 65 pounds.  Another job that she was eligible for required lifting up to 75 pounds according to the employer, but assuming that to be true, the company said anybody returning from an injury like this, coming back to work, has to have a functional capacity exam.  And so she was sent to an occupational therapist.  They did a functional capacity exam.  It took two days, and the question was, was the functional capacity exam a medical exam?  Because if it wasn't, then it was permitted really without limitation.  If it was something like a physical fitness or physical a jilt test, just measuring whether she's able on do certain job-related functions, but if it's a medical exam designed to measure her physical impairments or health, then the employer has to show it's job-related and consistent with business necessity.  Parts of it might not be appropriate to be doing, and some of the things -- the court concluded that it was a medical exam.  Why?

Well, it looked to EEOC's factors for determining what might be a medical exam.  Was it intended to measure her physical impairments or health?  The court said it was.  It wasn't just measuring whether she was able to lift things.  It was measuring her heart rate, her blood pressure, her heart rate before and after doing a treadmill test.  It was measuring her range of motion, her muscle pain.  There were questions about what medication she was taking, about her cognitive, visual and hearing abilities, and so the court said it was doing more than just measuring whether she was able to do job-related functions.

Was it performed by a health care professional or in a health care setting or in a medical setting?  The court said, well, it wasn't a doctor who performed it, but it was an occupational therapist.  And the fact that it was done by an occupational therapist, that she evaluated the results and sent those results on to Indergard's own doctor is enough to way in her favor that it was a medical exam.

Was it a medical setting?  Well, they said the offices of an occupational therapist are probably more like a medical setting than doing it on, let's say, on the work site.  So taking into account all of these kinds of things, the court said -- the test was concerned with measuring her physiological responses to doing certain physical activities, not just her ability to do the activity like again measuring her pulse rate, her blood pressure, her breathing after she did the treadmill test and her aerobic capacity.  All of these things indicated this was a medical exam.  And so the court sent the case back to the district court and said it is a medical exam.  Figure out now whether it was job-related and consistent with business necessity for the employer to be doing this exam.

I've run through a lot.  And I don't know how much time we have.

>> JACQUIE: We have about 15 minutes or so.

>> CHRIS: Okay.

>> JACQUIE: And we have a mountain of questions.  So let me just reassure people that we'll get their questions answered even if we don't get through them on the air today.

Okay, the first one says in providing a reasonable accommodation, an employee requesting teleworking as the accommodation, the employer claims that the accommodation is an undue hardship because it interferes with the employee's essential functions.  Is that enough or how far does the employer have to go to prove undue hardship?

>> CHRIS: I think it's not enough to just say, well, it interferes with performance of essential functions.  Why does it interfere with performance of essential functions?  What is it about the functions of the job that necessitate them being performed at the work place?

Sometimes that will be true because the job will involve access to documents or to materials that are only available at the work site.  Sometimes it won't be true because it's the kind of job that someone can do using technology.  There is so much more now that can be done with computers and faxes and telephones and a lot of jobs are like that.

It may be a job where some of the essential functions have to be performed at the work site, but some of them don't have to be and maybe a telework arrangement could be worked out that would enable the person to perform part of the functions at home, part of the functions on the work site.  Often people don't need telework all of the time.  They need it for certain amount of time or they need to limit their access to the workplace in some way, but don't entirely -- don't need to work at home all of the time.

So we have a facts sheet or a question and answer document on our website that talks about how to evaluate whether a job might be appropriate or inappropriate for telework, but that shouldn't be the only -- it shouldn't be enough for the employer to say it interferes with the performance of the essential functions.  Explain why.

One of the things employers may say is that people have to be supervised.  Is there another way that people's work can be supervised without being on the work site?  I would submit there is a way.  Can you determine if somebody is doing the work they should be doing by what they are producing.  And you can measure whether they are working effectively by their productivity.  It isn't necessary for a supervisor to be hovering around a person's desk and supervisors don't do that on an ongoing basis, but you think sometimes employers will just assume that because someone is being supervised, the only way to do that effectively is when the person is at work.

>> JACQUIE: All right.  Can you please clarify whether these court cases involve discrimination complaints that allegedly occurred before or after the Amendments Act?  Were the cases tried under the ADA or the ADAAA?

>> CHRIS: These cases came up under the ADA before the Amendments Act.  That's the short answer.  I think it's a little bit soon to start seeing cases that come up under the Amendments Act.  But like I said, in the case like the Rohr decision, and the section on retroactivity, one of my colleagues has a theory that although they are not being decided under the Amendments Act, that at some subconscious level or maybe not some subconscious level the Amendments Act is playing a role.  It's kind of a lens through which courts are viewing even cases that were decided -- that involve action that is occurred prior to January 1.

>> JACQUIE: I think it does kind of seem that way.

Okay, this question is what do you do in a case where an employer initiates the interactive process, but the employee refuses the accommodations offered?

>> CHRIS: Well, I think you cannot require somebody to accept a reasonable accommodation.  And the ADA is very specific about that, interestingly enough, that was a provision that got into the act kind of late in the game I think.  I remember when groups were trying to get this put in, some disability groups were.

They were afraid that people would be required to accept things they didn't want.  And so the result of that is that if someone doesn't accept -- the employer engages in the process and the person doesn't accept the accommodation, the issue at that point is, you know, is the person qualified?  Assuming that something effective was offered, and the person didn't reject it just because it wasn't an effective accommodation, assuming something effective was offered and the person didn't accept it, then it becomes an issue of is the person qualified without that accommodation?  I think the employer in that situation should put the person on notice that, you know, you don't have to accept this, but if you don't, and if you're having a performance problem, if the reason this has become an issue is because of a performance problem or conduct problem, the employer should put the person on notice that, you know, if your performance -- you don't have to accept this, but if your performance doesn't improve our your conduct doesn't change, there are going to be consequences and here is what they are and here is what the discipline could include and you know up to and including termination.  So I think you need to communicate very clearly with somebody who doesn't -- who rejects an accommodation that they are still going to be required to meet whatever the employer's standards are.  They are not required to take it, but they are required to meet the employer's legitimate performance and conduct standards.

>> JACQUIE: If a person has been working from home one day a week for years as an accommodation, but it has just been verbally understood, how should the accommodation be documented?

>> CHRIS: There is no one way to do this.  I think it could easily be documented.  I think that, you know, the employer can simply create a memo of some kind indicating what the accommodation -- what accommodation is being provided and perhaps the reasons it's being provided.  You know, there is no requirement that it be documented.  It becomes whether it gets documented and it may be the employee that wants to document it if the employer hasn't documented it to write some kind of memo indicating that they've been receiving this accommodation.

I think it becomes -- documenting it becomes an issue when there is some dispute that arises about it.  And you're in to litigation or a charge being filed with us and there is some question as to whether the practice has been going on and why it's been going on and that's why it's important to document it.  I think the best thing to do is document it, not after it's been going on for years, but at the time the accommodation is made.

I believe in documenting and the importance of it and I think it serves a lot of purposes.  It doesn't only help when disputes has to be resolved.  It helps to see sometimes how well you're doing in terms of implementing your reasonable accommodation policy as an employer.  Documentation can help you track how you're doing with your policy and the federal government, in fact, is required to have written procedures and to do certain documentation of reasonable accommodation.  So I think the best time to do it is when the accommodation is first granted, not after years and years.

>> JACQUIE: We have about three questions that all are asking essentially this same question which is how long does an employer have to fulfill or address a reasonable accommodation request once the request is made?

>> CHRIS: Well, the answer is that -- you know, the ADA doesn't draw and the Rehab Act don't draw bright lines on this and say the accommodation has to be granted within a specific time.  We do talk in our guidance about -- on reasonable accommodation and undue hardship from 2002.  We talk about the fact that an undue delay in providing an accommodation can constitute a denial of the accommodation.  So it's important that an employer provide it as quickly as possible.  I think it needs to be a priority issue.  It needs to be treated as a part of a civil rights law that we have, and just like we would handle someone's complaints about harassment if they were experiencing it in a prompt and efficient manner, we should treat with the same kind of seriousness a request for reasonable accommodation and with the same kind of urgency.

How long is appropriate is going to depend I think to some extent -- and this is when we talk about undue delay, we talk about some of these factors -- it's going to depend on how complicated the accommodation is to provide.  Some things are very easy to provide if there are slight policy modifications they can be provided quickly.  If there is equipment that needs to be purchased or something needs to be tried out to see whether it's going to be effective, that could take longer, but how difficult is it to provide, what did each party contribute to any delay that might have been caused, is the delay caused by something the employee not provide what it needed so the employer would be able to implement an effective accommodation?  What did both parties do during the course of the delay?  Were some efforts made to put something in place as an interim pleasure if somebody didn't -- or if an accommodation couldn't be granted right away, that would be important.  There is no bright line here.  I've seen some procedures that say 30 days would be a good time frame, but even those kinds of time frames if an accommodation is needed sooner than 30 days, the law may very well require that.  If somebody needs to go to a training in five days that they just learned about and they need a sign language interpreter, complying with a 30 daytime frame isn't going to provide them with an accommodation.  I think it really depends on the facts and it depends on the complexity of providing the accommodation and it depends on the good faith of both parties in participating in the interactive process, starting the time the accommodation is being considered and lastly, I would encourage employers if there is -- the accommodation can't be implemented immediately, the accommodation the parties have agreed on, that maybe there some measure that can be taken during the interim until the permanent accommodation can be put in place.

>> JACQUIE: Is there a requirement to reasonably accommodate an employee's inability to get to work?  If so, in what situation?

>> CHRIS: Yes and no.  Let me start with the easy case.  An employer isn't required to get someone to work, to provide transportation for the person unless the employer provides transportation for others similarly situated persons.  So it doesn't have to pick up the person with disability and get them to work or provide them -- pay for them to have transportation to work.

What an employer might have to do that relates to inability or difficulty in getting to work, I can think of a couple of things.  One might be, again, telework.  Sometimes the difficulty getting to work might be that the disability makes -- if the person has to drive a long distance, there might be something about the disability that makes driving long distance difficult for the person and that may make telework an attractive option that would be appropriate if the person is not able to physically get to the workplace or not able physically to get to the workplace all the time.

Another real simple thing is a modified work schedule.  A lot of people ask for this if they have to rely on public transportation or rely on paratransit or in an area where transportation resources are scarce, and they need a later start time and maybe a later start time and a different ending time than other employees.  That might be an accommodation the employer would have to provide as -- related to a person's inability or limited ability to get to work.

>> JACQUIE: Do you think that courts might find that anything that is not on the list of examples, which is supposed to be nonexhaustive anyway not a major life activity now?

>> CHRIS: I think there are some major life activities that courts have already recognized that are not on the ADA Amendments Act list.  And I can think of -- I know -- one that I can think of quite easily sin tear acting with others.  Although not all courts have recognized interacting with others as major life activity, a number of courts have.  And so I think that in order to no longer recognize interacting with others as a major life activity, the court would really have to go back and confront that issue in a new case and say that this has been presented again and we now want to reconsider that and we think that in light of the fact that it's not on the amendments act list of -- the nonexhaustive list that it's no longer a major life activity, but I think until a court does that, I don't think -- I don't think it's likely that courts are going to do it with respect to things they've already recognized that are not on the list.  That they are going to go back and suddenly say well that's no longer a major life activity because Congress didn't list it, but certainly until they do that, until they are confronted with a case where they are asked to no longer recognize interacting with others as major life activity, I think it continues to be a major life activity, even after the Amendments Act.

In our proposed rule, we make this point that it's a nonexhaustive list and we add three major life activities to the first list that were not specifically mentioned by Congress -- sitting, reaching and interacting with others.  And we hope -- and we think that if that becomes part of the final rule, those -- the courts would give deference to our judgment that those are also major life activities.

>> JACQUIE: Regarding temporary versus permanent impairments, do you think that with the new regs that define permanent as more than six months, it might be possible for a pregnant woman who is put on bed rest every early in the pregnancy to qualify as an individual with a disability?

>> CHRIS: Well, I think there is one important point I think needs to be made before I answer the specific question.  One is that -- the ADA Amendments Act, in our view, at least asset out in the proposed rule, does not say that a condition has to last for more than six months in order to be considered a disability under the first or second prong.  That six-month number comes from the definition of transitory in the regarded as prong.  It's an exception to regarded as if something is transitory and minor then it's not -- the person is not regarded as if the employer used that as the basis for its action.  That doesn't mean that an impairment has to last more than six months to be a disability.

What we've said and what we've always said is that it has to last for several months or more.  Several months or more to be considered a substantially limiting as far as the duration of something.  So it is possible that someone with a disability related to pregnancy, the pregnancy itself wouldn't be the disability, that wouldn't be an impairment, but the impairment related to pregnancy could be a disability, yes.  And I think that was actually true even prior to the Amendments Act because we never had a six-month durational requirement.

>> JACQUIE: Okay, well, we're out of time.  We've got all but about three or four of the questions.  So you did a great job on answering those quickly and I really appreciate it.

I really want to thank you, Chris.  This was an amazing webcast and I know that even people who aren't listening today will listen to it in the archives because it's just so much good information and I really appreciate you joining us.

>> CHRIS: I appreciate being here.  Thanks very much for asking.

>> JACQUIE: Sure.  Please feel free to share the archived version of today's presentation with your colleagues or anyone that you think would be interested.  It will be available in the next few days on our website at ilru.org and while ire there you can look at upcoming webcasts at the calendar page.  I'd like to remind everybody to complete the evaluation on the webcast page.  We always welcome your feedback.

Thanks again to the National Institute on Disability and Rehabilitation Research, NIDRR, our sponsor for today and thanks to our presenter again, Chris Kuczynski for talking with us.

Also this webcast would not be possible without the efforts of our webcast team here at ILRU and thanks also to Rob Dickehuth for his technical expertise and for Marie Bryant our amazing captioner.  And as always, thanks to you, the audience for tuning in and we hope you'll join us again soon.  Thanks again for joining us.  Have a dazzling day.
