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Jacquie:

Hello, everyone. Welcome to our webcast this afternoon on "Implications of the Findings from a Study of Disability Employment Discrimination Charges filed with the U. S. Equal Employment Opportunity Commission or with a Fair Employment Practice Agency." This webcast is sponsored by the National Institute on Disability Rehabilitation and Research (NIDRR), who funds your host for today's program - the DBTAC - Southwest ADA Center. I am your Moderator, Jacquie Brennan with the DBTAC Southwest ADA Center here at ILRU. I'll be assisting with today's presentation. We have three presenters joining us for our discussion, beginning with Rodney Klein, of the Dallas District EEOC. Rodney will start us off by talking about the charge filing process. A bit later we'll talk with Susanne Bruyere, and Sarah von Schrader, of the Employment and Disability Institute (EDI) at Cornell University. For those tuning in today, we thank you. For those tuning in today, we encourage you to submit your questions by clicking on the E-mail button on your screen or you may E-mail them directly to us at swdbtac@ilru.org. If you have any technical difficulties, please call us at 713.520.0232 and dial "0" for technical assistance. Now I'm pleased to welcome Rodney Klein. 



Thanks, Jacquie. I think this will be good information and a good lead in. 



Rodney:

We're a federal agency. What we our mission is to take, investigate, and sometimes litigate charges. In order for us to investigate a discrimination charge it has to be based on something that is something that is prohibited by law. You are protected for your race, gender, or if you participate in any internal or external EEO process. That's one of the basis of which you are protected. Next slide. 

How do you file a charge? First, you can come to one of our offices. We have 53 offices across the country. You can go to our website, www.eeoc.gov. You can come to one of our offices, or you can go to a office of a FEPA. What is a Fair Employment Practice Agency? I said that the EEOC investigates the federal civil rights statutes that pertain to employment. Nearly every state has a similar law which protects people on the basis of employment discrimination. Those states will have an agency that those those investigations, those are Fair Employment Practice Agency. I'm in Texas. The Fair Employment Practice Agency in Texas is civil rights division. A lot of cities have their own ordinances to protect people. In Texas the cities of forth worth and others have their own agencies. You can file a compliant with us, or you can file a complaint with a Fair Employment Practice Agency in your area. 

You can do in person or by mail. The process is absolutely free. 

Who can you file against? Clearly, your employer. This is where the harm is going to be. A labor union can sometimes affect your employment, you can file a compliance against them. You can file a complaint if your employer is a federal agency. But they must have the requisite number of employees. I will not go into all of the statutes to identify the number of employees. But if an employer has 15 or more employees they're covered under the statutes, and you can file a complaint against them. 

By when do you have to file? Most are 180 days from the date of the alleged harm. Remember I said that we investigate the federal statute, but the state also investigates a similar Saturday statute. What that means is in Texas you have 300 days to file a charge with our office that we can investigate. I don't want to get confused and think that we've got EEOC and all of these agencies, do I have to file with each of them? No. We have work sharing agreements with all of these agencies. If you file with them it's the same as filing with us. If you file in Texas it's the same thing as filing with the EEOC.

Let's talk about filing again. You can file in person at an office. I would recommend that you call the office to check their office hours before you go in. It's always a good idea to call first to make sure they're taking charges at the time that you can come in. If you need an accommodation to file a charge let us know, we'll make the appropriate arrangements. We can't take charges online. We are working on that. But there's a number of technical and legal obstacles we have to overcome. 

You can file by mail. What you should list on there is who you are, who the employer is, a short description of what took place, the dates of what took place, the reason that you believe you were discriminated against, and your signature. The law says for something to be considered a charge it has to be signed. Please don't forget to put your signature on any correspondence that you send us through which you wish to file a charge. 

We do not take charges by phone. But we talk to a lot of people. If you have a question about your employment situation and you just want to talk to somebody about it, please give us a call. We'll be more than happy to talk with you. 

What do you need to know? The first thing you need know is the sequence of events. I know that sounds obvious. But it's not so obvious. When things go bad in an employment situation it's a very emotional situation to be in. When we're emotional we don't think sequentially. We see things all tied into one big thing. That's not necessarily helpful to the investigator. What is a good idea before you come into the office to talk to an investigator is map out in a chronological order what happened to you. That will help the investigator to ask better questions. Know what records or witnesses may be of assistance in your investigation. This is important. You will be the primary source of information. Know why you were filing. That's not meant to be patronizing. That is a really important question. I took charges for about seven or eight years. A lot of people had difficulty with this question. After we talk about what happened and what took place. We ask why do you believe it was discriminatory? The reason this is a difficult question for many people is because -- due to the fact that most people feel like they've been discriminated against because of gender, religion, or a disability, but they can't put their finger on why. Most intuition is based on experience. But we can't investigate intuition. Before you come in think about what did I see? What did I hear? What I did experience to lead to believe that I was discriminated against for this particular reason? That will be very helpful to the investigator. Once you file that charge then what happens? We will offer you a choice as to which process you want to go through. You can either go through our investigative process, or you can through the mediation process. 

Let's talk about mediation. What is mediation? Sometimes people confuse mediation with arbitration. In arbitration you take your evidence and the other side takes their and you submit it to an arbitrator. That's not mediation. Mediation is getting together with a neutral third party. That third party would be a mediator from our office, or someone we contract with, to see if you can work out your differences. Most opt for mediation. There are a number of reasons why that is. One of the reasons is going through mediation is a quicker process. They're handled within 90 days in our offices. There's no real-time frame for investigations. We do try to resolve them quickly. But to give example investigations in the district I work in, Dallas, are taking on average 180 days to resolve. Also mediation is much a more friendly experience. In a mediation you are working together to resolve the problem. In an investigation you are squaring off against the employer. I think the biggest reason why charging parties like going through mediation is basically due to risk and reward. What is the reward for mediation? You may get the charge resolves exactly in the way you want it to resolve, which is why you filed to begin with. Roughly 2/3 of the charges that go through mediation are successfully resolved? What is the risk? Practically nothing. If you go into mediation, if the employer agrees, if it's unsuccessful what happens to the case? It goes right back out to an investigator, which is where it would have gone had you not gone through the process. The only risk really is maybe a little bit of time. Because there's a distinct firewall between our mediation and investigate service the Frank conversations that you have the mediator will not go to the investigator. It will not affect the outcome of the investigation. 

Let's say that instead of going through mediation you went through investigation, that case is assigned to an investigator. That investigator will decide the best course of action to investigate that complaint. That could take a wide variety of paths. It may involve review of records. It may involve talking to witnesses. It may involve going onsite to do the investigation. It may involve bringing the parties into the office for a fact finding conference to sort out disputed facts in the case. At the end of the process there will be one of two outcome. The first is we find discrimination. If that's the case we will issue an finding that says that. We will enter into conciliation, which is trying to work out the problem with the employer and the employee. If we're successful in that effort then the matter is resolved. If we're unsuccessful in that effort then we refer the case to the legal department, they will decide whether or not they wish to pursue it in federal court. That's if we find discrimination. If we don't final discrimination then we dismiss the charge. We will give the complaining party, the charging party, the notice of right to sue. That is our permission to them to file a lawsuit against the employer in federal court. The complaining party still has access to due process. One thing I want to do before I wrap up my session here is define something for you. This will become important later on through the webinar. Susanne and Sarah will talk about beneficial outcomes. I want to define that for you. There's several things that the EEOC considers to be a beneficial outcome to a case. Anytime we make a finding of discrimination that's a beneficial outcome. Whether the conciliation effort was successful or unsuccessful. It will be considered a beneficial outcome. What is also a beneficial outcome is an anytime the case is settled through mediation or through the efforts of an investigator that may facilitate a settlement. What is also a beneficial outcome is when from time to time an employer and employee will work out a resolution on their own. The employer agrees to give the employee something, the employee agrees to withdraw their compliant with us. Because they received a benefit we would consider that a beneficial outcome. Later on in the webinar that's what they will be referring to when they talk about beneficial outcomes. 



Jacquie:

Thanks, Rodney. Just a quick reminder, we'll answer questions after the second half of this presentation. Now I'd like to turn it over to Susanne Bruyere and Sarah von S 



Susanne:

Okay, great. I want to thank our colleagues at the DBTAC Southwest for the opportunity to present this information. We're pleased to have this opportunity today. Sarah and I both come from Cornell University. We're from a unit called the ILR school. We've been involved in this research for four years or so now. I will just rearticulate the title of our work. Rodney has done a great job of laying out the background of how the complaint process works, which is very helpful to our presentation. I appreciate that context for our audience. Sarah and I have been working on this to look at what are the differences between these two places where charges are filed. In this presentation we will give you the results of our study. Looking at employment discrimination charges investigated by FEPA and the EEOC. We will give you trends in the charges from 1993-2006. The kinds of charges that were filed. And trends in the outcomes over the same time. Then we will take some time to discuss simplifications for employers. 

I'm going on now to slide 4. I want to also acknowledge in this -- similar to the DBTAC Southwest funding and the resources underwriting this particular event today, so is this research funded by the U.S. Department of Education national institute on disability, NIDRR. This was a submission that was made by Cornell University a number of years ago. It's been funded to conduct this research. 

Slide 5. I would like also to explain to our audience a little bit about the effort in our partnership with the EEOC. To conduct research like this we need the funding that NIDRR has provided and access to this data. To gain access to the data Cornell University faculty and colleagues have had to apply to the EEOC for an inter-personnel act position. Three of us will have had those positions. This is a computerized data system. It includes detailed information on every charge the EEOC receives and those that are dually filed. And we also need to share a disclaimer with you. This is our work, not that of the EEOC, we want to be very clear. The statistics we will report from are obtained from the data files from the EEOC, but the aggregations are our own. The’re our own interpretations. 

With that I will pause and ask that we move to slide 6 and turn it over to my colleague, Sarah von Schrader. 



Sarah:

Great. I will take it from there. Thanks. Rodney made things quite a bit easier for me. He did a nice job of going over some of these topics earlier. Basically, when one is making a charge of employment discrimination if an individual believes they've been discriminated against they can charge with an FEPA or EEOC office. Typically the charge is dually filed with both agencies, as long as both agencies have jurisdiction. Looking at the data where you file the charge ends up being the agency that actually handles that charge. Because we're looking at outcomes I refer to the agency that closed the charge, meaning the agency that investigated the charge. 

We're going to start by looking at the percent of charges closed with FEPA offices. Just a couple of figures to show this varies quite a bit. There's a lot of variability by state. This first figure shows, on the X axis we have the years. And then the number of charges. You can see the EEOC receives more charges each year than FEPA offices. But the number of charges filed with FEPA is increasing slightly. On average about 11600 charges are filed annually in FEPA. And 18300 are filed in EEOC offices. 

We're looking across the years from 1993-2006. This shows the break down. You can see that the percent of charges that are closed in FEPA offices has increased over the years, and fairly regularly.2000-2006 about 41% are closed at FEPA offices. Quite a few are filed with these Fair Employment Practice Agencies. A lot of research has focused on the EEOC charges. But you are really missing quite a few charges if you only look at the EEOC side of things. 

Slide 10. This is a map of the United States that shows there's quite a bit of variability in the percent of charges filed in FEPA offices. So basically it ranges from -- some states will have no charges filed in FEPA, to almost 100%. Arkansas and Mississippi do not have FEPA offices. Some western states share an EEOC office, there may be a pretty good distance to the closest EEOC office. While they have a FEPA office in their own state. That was just to demonstrate there is quite a bit of variability in where people are filing across the country. 

How do outcomes differ between charges that are closed at EEOC and FEPA offices? This was something that we were interested in. There were studies done by Katherine Moss and a research group. They found looking at EEOC charge data, the same data set that we're using, prior to 1998. They found that charges that were closed at FEPA had a higher rate of benefit for the charging party, than charges closed by the EEOC. They found 23% filed in FEPA received a beneficial outcome, compared to 11% in EEOC offices. They also found that among charges that resulted in beneficial outcomes the EEOC handled charges had a greater rate of monetary benefit. The dollar amount was greater at EEOC offices, as compared to FEPA offices. We wanted to look at those outcomes using more recent data. 

Slide 13. This presents outcomes at each phase. This is a more linear diagram that shows the charge process. Rodney did a really nice job describing this. I don't want to spend of time on this except to say that when a charge is received it's assigned a charge priority. At that point you can either choose to go into the mediation or the investigation. Prior to investigation a charger party can withdraw benefits. Or there could be a settlement with benefits during that phase. There's also other administrative closures that can happen. Once the investigation is complete there's a merit determination. If discrimination did occur it can go into conciliation. The one difference between the way Rodney described beneficial outcomes and the way we defined it is that we're not just looking at -- it does not include a conciliation failure. If you go into that last stage of conciliation and you do not reach an agreement we did not include that as a beneficial outcome for the charging party. That was trying to keep -- the way we were defining beneficial outcome consistent with other studies previous. I think I will just leave it with that. I highlighted in yellow the benefit the charging party -- it gives you an idea of where in the charge process these my occur. 

Slide 14. Rodney was nice enough to go through the different types of outcomes. Just to say that the three different types of beneficial outcomes are withdraw with benefits, there's a settlement, and a conciliation. We define nonbeneficial closures as no cause determinations and administrative closures. Okay. 

Presenting a little bit of data. Slide 15. This shows for EEOC offices and FEPA offices the percent that result in a beneficial outcome. On the X axis we have years from 1993-2006. Across these years the rate of beneficial outcomes at FEPAs is higher than at EEOC offices. But the shape of the EEOC line is interesting, it's a stair step. Around 1999 there's a big increase in the percentage of beneficial outcomes for the charging party. As Rodney described, this is part of the mediation program. This is probably a result of the mediation program. 

I will skip 16 and go on to slide 17. We'll get back to slide 16 in a moment. After several successful pilots the EEOC implemented the meddation program in April of 19999. It's a process that allows the charging party and employer to discuss concerns and ways to address the concerns with a mediator. Charges are referred to the mediation soon after being filed and prior to the investigation stage.I apologize for not making this linear. I want to talk more about the mediation program. I will get back to some more of the results in just a moment. I just wanted to show you from 2000-2006. 1999 the program started midyear. We're looking at 2000-2006 as being the years when the mediation program was fully implemented. I present in this table the number of charges closed in those years and the number of mediations. The charging party and the employer have to agree to the mediation. This next column, where mediation is conducted, is fairly low. It's about 15% of the charges. As Rodney mentioned, the percent of mediations that result in resolution is just about 2/3 across those years. It's interesting to see that the percent of charges where mediation is conducted has increased from 13.6% to 16.6%.That's just a little bit more about the mediation program. 



Slide 19. We've one more slide talking about mediation resolutions. About 66% result in a resolution. Of those mediations that result in a resolution the vast majority result in benefits for the charging party. We talked about the different kinds. 26% are withdrawn with benefits. The majority are settled with benefits. About 2% the charging party withdraws with no benefits. 

Slide 20. If you remember the figure from earlier, showing the percent of charges across years. This table is sort of collapsing that information, looking at the premediation period which is 1993-1998. FEPA did not have a mediation program during these years. The break down is probably not as meaningful when looking at the FEPA data. Some interesting things stand out looking at the EEOC data. So I wanted to present it that way. Just focusing on the first two columns of data for the EEOC, you can see that the row which presents beneficial outcomes about 11.2% result in beneficial outcomes from 1993-1998. It's about 17% or 18%. That's a pretty big jump. That's the stair step that I talked about earlier. There's a big jump. This is likely due to the mediation program. It's interesting -- if we think about those charges that resulted in beneficial outcomes from 2000-2006, not all of those charges participated in the mediation program, of course. We know that about 15% over this period went through the mediation program. It's interesting those that resulted in beneficial upoutcomes about 50% participated in the mediation program. I will talk more about that in a moment. The other place that I have highlighted in yellow is a settlement with benefits. That's where we're seeing the big increase. There's a lot more settlements with benefits. I will just -- I started to focus on the comparison within the EEOC. I also wanted to point out at the FEPA offices the percent is still higher in the percent of beneficial outcomes. There's a lot of numbers in that table. I wanted to break down the results for those that are interested. 

Slide 21. This slide is kind of a jumble. There's three main points that can be presented visually more easily than a table. What we have is the EEOC charges on the horizontal axis. And EEOC with the mediation program. Then I have the same break down in years for FEPAs. We've got four groups of bars there. Each of the different colored bars represents a different employment antidiscrimination statute. We have the ADA, about 11% of ADA charges resulted in a beneficial outcome. Similarly, about 9.3% of charges under the ADEA. And for combined Title VII charges about 9.6%. Without reading through everything here, I wanted to just say what I'm trying to get at here. I think a lot of people when they hear the rate of beneficial outcome under the ADA is 15 or 20% it sounds very low. But the thing is if you look across statutes it's very similar, it's very comparable to the rates of beneficial outcome under these other statutes. In fact, in each of these cases it's a little bit higher than under the other statutes, which is interesting. Let's see. Across statutes the rate of beneficial outcome is greater for charges that are closed by FEPAs, as compared to EEOC. If you look at the first two groups of bars, they're lower. The EEOC bars are all lower than the FEPA bars. That meaning the rate of beneficial outcome is lower. The gap in the rate of beneficial outcomes has narrowed over the years between the EEOC and FEPA charges. This is true for each statute. It's a result of the increase in the EEOC benefit rates, while the FEPA rates have remained fairly stable. If you look at the first group of bars it increases, when you look at the second group -- that is that slide. Quite a bit of information. I apologize, it's kind of a mess. 

If we move on to the next slide, 22. I will go back to look at the ADA charges. We have the ability to also learn more about the type of benefit that was received by the party that received the beneficial outcome. We need to take our charge file and merge it with a file that has information about the type of benefit that was received. And this is sort of a data issue. But my first two lines of this table are just trying to demonstrate that basically in the EEOC we have a list of the total number of charges with beneficial outcomes in each of the years. The second line is the number of charges with benefit type information. For the EEOC charges I have pretty good information about the type of benefit that they received. With the FEPA charges, however, there is not quite as good of data. I don't have the type of benefit they received, only about 80% of charges. So that's just a little bit of a disclaimer saying that my data for the FEPA is not as good as it is for the EEOC. With that in mind I'm going to move into presenting the types of benefits that people received. I'm only considering people who received a beneficial outcome, and we also know the type of benefit that they received. I'm looking at the -- the charges I'm looking are at that second row of numbers. Okay. If you have any questions please feel free to ask. I first will go through -- define the terms that I'm using. Any monetary benefit is any benefit that provides the party with a benefit that has a dollar value. Second, actual monetary benefits. Those are granted to the charging party immediately. They get money right away. They would include back pay, fringe benefits, attorney’s fees. Next are projected monetary benefits. Those would be benefits that the charging party would receive from the employer during a one-year time after the charge is closed. And nonmonetary benefits, the employer would post a notice in the workplace, refer the charging party to a new job, or provide a reasonable accommodation that would not bring any monetary returns. I think this is fairly interesting and sort of follows along with the previous research. Among the charges that receive a beneficial outcome, if we're just looking at those charges, you are more likely to get a monetary benefit through the EEOC. You can see it's consistent. I still continue to break things out by the earlier years. But across both the EEOC and the FEPA it's pretty consistent. I think it's also pretty interesting to look at the actual and projected monetary benefits. While the FEPAs have remained fairly consistent in the percent of monetary benefit before 1998 it was about 61% compared to 58%. Interestingly when we look at it there's an increase in the benefit for EEOC charges. If you look from 93-98 and compare that from 2000-2006 you see a decrease in the projected monetary benefits, which is sort of interesting. We know that about -- of these charges that have -- that receive benefits from 2000-2006 about half of them participated in the mediation program. That had a pretty big impact. I have heard people say, I would be interested to hear what Rodney thinks about this, employers go into mediation ready to throw money at the problem. That may be a reason that we are seeing a little bit more higher rates of actual monetary benefits. It may be due to the mediation program and perhaps that has some impact on the projected monetary benefits. There's a large increase at EEOC offices from the earlier period in any nonmonetary benefit. Rodney might have a better idea about this. I think a lot of people who file these discrimination charges are interested in receiving a nonmonetary benefit, like a good job reference. That may be something that beer seeing. That large increase may be due to the mediation program and getting at what -- you are able to ask for exactly what you want during that mediation. If we compare the EEOC to FEPA in the more recent years, 2000-2006, the rate of nonmonetary benefit is very similar, around 48%. 

This final slide I have already said this. Mediation has had a pretty big impact at the EEOC in good ways. About 55% of them came to this resolution through the mediation process. Only about 15% go through the mediation process. There's this much higher rate of beneficial outcomes through the mediation process. One more piece of information to add to all of this. Breaking out the mediation resolutions, just looking at those that were mediation resolutions, about 87% received a monetary benefit. The median benefit was $8000. The median benefit overall is very similar to that, about $9000. About 50% received a nonmonetary benefit. With that -- that's sort of a wrap-up. I hope if there's anything that I was not clear about feel free to ask. I will have Susanne wrap up with implications. 



Susanne: Thank you, Sarah. I think that the implications are pretty self-evident. We have some time to able to get input to see what your questions are. It's clear that mediation is an approach that people with disabilities who are feeling like discrimination has occurred and want to file a claim should consider. This seems to be an alternative where a resolution can be achieved and provide win-win benefits. We think this should be considered by all parties involved. This suggests to us that mediators are critical players in this process. It's important that resources like our DBTAC Southwest provide information to mediators that may be intervening in these processes. It's important that they understand the nature of accommodation and other considerations. In the last slide, if you will please put that up, Jacquie. We have provided you our contact information, our emails and a phone number and the EDI website which has many resources on it. With that I will say thank you for your attention. I will now turn this over to Jacquie. 



Jacquie: Okay. Great. We had two or three people who wrote the same sort of thing. This particular one is from Ohio. Why is there such a high percentage with non-beneficial outcomes? The other one that is similar -- how does the rate of beneficial outcomes compare for people with disabilities versus other categories? 

Okay, somebody has to answer now. 

Susanne? 



Susanne:

Sure. The number of nonbeneficial outcomes -- I will take the second part first. The slide with the many bars, let's see. It does show that -- the thing people say is why is the rate of beneficial outcomes so low? Slide 21. The rate of beneficial outcome for the ADA is comparable or higher than Title VII. I have broken out the types of nonbeneficial outcomes. Rodney may have something to say about this, too. You can see that in about -- this is in slide 16. It breaks down. In about 50-60% a no cause finding is issued. That counts for most of the nonbeneficial outcomes. There's other categories like conciliation failure. There's other administrative closures. I guess that would be -- that would be my response. Rodney might be able to give us more clarification on what these cases are looking like and why there are so many. 



Rodney:

Let me give you my waiver. I'm just guessing. I think there's some things just in my experiences that account for some of these things. First off, the low percentage of beneficial outcomes, I know this will sound a little self-serving. How do we know that's a low percentage? It may be the appropriate percentage. The reason I say this is because is one of the things that we are prohibited from doing, the Fair Employment Practice Agencies are prohibited from doing this to, from culling charges at intake. We talk to people about what we do, the standards of proof, and what we need. At the end of the conversation it's the individual's decision to file or not. Those individuals can file whether we say this fact pattern is not conducive. They still have the right to file those charges. We can't ever control the number of cases that we will find discrimination on or resolve with a beneficial outcome as a percentage, because we can't control the people that file complaints that may not have a complaint that can be proven under the statute. That's one thing. The other part of the question dealt with non-- the percentage of nonmonetary benefits. Again, this is speculation on my part, every case will be different. Every employment issue is different. We can deal from everything from harassment to discharge. One of the things we will deal with in disability cases are accommodation issues. If the issue was -- look I need this software to accommodate my disability. My employer wouldn't provide it. The end result is getting the software provided, that's a nonmonetary benefit. There was no cash, no position involved in that. Those may be a lot of the -- of what makes up that percentage of nonmonetary benefits. Those are my best guesses. 



Jacquie: 

Okay. Guesses are good. It's just -- that's how discussions start. That's good. 

Can you provide data on the types of charges -- can you provide data on the types of charges filed with success rates? I don't have that data ready right away. Maybe by the issue of the charge -- I don't have that in front of me. Would that be -- 

Right. I just read it the way it was written. I'm not sure what the writer had in mind. I can get you the email address. You can give her that data if you have it. 

Okay. Have you seen a pattern as to what size of employers or companies are involved in the charges? Any trends? 

That's an interesting question, as well. Let's see. Susanne, did you have anything? 



Susanne:

I don't believe we've done that analysis yet. One of the things we're challenged with is as rich and robust the data set is there are some limitations. I will say this at a rather high level and let Sarah chime in. One of the concerns I know that the agency itself has is that lots of times people will report an industry or business size and it's off of the top of their head. The data is incomplete. We have not actually done that analysis to date. We can't -- although there is some -- there are fields that afford us some information like that, we've not pursued it thus far. 

As I remember that was a variable that we included in a different analysis. I think 40% of the charges were missing information on the size of the employer. There is some data issues, as Susanne said. Rodney, you have anything on that? 



Rodney: 

Not really. That's not one of the -- in order for an individual to file a charge that's not a required question of ours. That's probably the reason why it's missing on so much of the data. If they provide it, if they don't it doesn't matter. That's an interesting question though. On one hand I think you kind of think the bigger the employer the better the training, the more sophisticated they should be. Maybe the smaller employers don't understand the law or make mistakes. There's probably some truth to that. But in my experience mistakes take place, but they take place a lot of times because is whether they've had the training or not they say I am not going to hire this person. It's more born out of a bias than a lack of knowledge. It would be interesting to take a look at that. I think the intuitive sense that I would have is bigger employers are better able to handle this. But I'm not so sure that's always the case. 



Jacquie:

This is our most popular question today. We have this about six times. It's a question about whether the economy has a role in the number of complaints that are filed. As the economy has gotten worse has that been -- has that created more charges? Fewer? How does that affect it? 



Rodney:

That's interesting. We just yesterday released our charge receipt data for fiscal year 2009. It was the second highest number of charges filed with the EEOC ever. The highest year was 2008. I get asked this question a lot, I'm in education and training. I sort -- I think, again, the logic is yes, because there's more people fighting for fewer resources. I think there's probably some validity to that. I always hesitate to say that for sure because I have seen the number of charges we take from year to year go up and down. I don't really know why they've gone up and down. I think we're all guessing to a certain degree. There's only a couple of times where we've been real sure that the increase of charges was related to certain events. One of those was 9/11. We saw a significant number of backlash charges from those that were perceived to be Muslim. And going back to the Clarence Thomas hearings, it generated quite a few sexual harassment complaints. There was more knowledge and understanding of it coming out at that time. Overall it's probably a logical thing to say that the economy is having an effect. I don't know that I could say that one is a direct result of the other. 



Jacquie:

Right. Susanne or Sarah? 



Susanne:

No, I don't think I have anything to add. 



Jacquie:

Okay. Who is responsible for assigning a priority to a charge within an investigation? 



Rodney:

That's a good question. When the charge is taken an initial assessment is made on the case. That will break down into three categories. One category is this case is non-jurisdictional or self-defeating on its face, we will not do an investigation and dismiss it right away. Those are the cases we don't offer mediation on. The other category, the second, is there's some information here to indicate it may possibly be discrimination, but we're still lacking information that may help us to make that assessment. We need to go further with the case. We will typically offer mediation on those. The possible exists that we may be dealing with a discrimination situation. The last one is based on the intake we think there's a likelihood we may have a finding of discrimination here and we need to complete the investigation to see whether or not our initial belief is correct. That's generally done -- it differs from office to office, that's done by the investigator taking the charge in conjunction with the supervisor supportment staff. It could also involve our legal department, too. They make case assessments also. There's a lost communication that goes on at the initial stage of filing a charge so we can try to get that categorization done correctly and get that case in the right pipeline to get a good outcome to the investigation. 



Jacquie:

Okay. Another one for you, Rodney. Does a right to sue letter mean that the EEOC did not think there was discrimination? 



Rodney:

It does in many circumstances. If we dismiss the charge we will give in a letter out. We will say we were not able to uncover discrimination. It doesn't say there was no discrimination. I know that's splitting hairs. We're not saying there's no discrimination, we're just saying we didn't find it. Here's the notice of right to sue. There's other instances in which we issue the notice of right to sue. A party can request a notice of right to sue before our investigation is completed. If they file a charge, they think we have a really good complaint; they have a good attorney and want to pursue it in court. They can't go into court until we grant that. There's circumstances under which we would grant that prior to the investigation being done. Sometimes when we issue a finding of discrimination, the complainant already has an attorney lined up. And they've been waiting on our finding. When they get that finding from us that says that discrimination occurred they immediately request that notice of right to sue so they can sue the employer themselves instead of going through the conciliation process. That is technically a failed conciliation on our part. It can happen at any stage. Either we dismiss the case. Or that person requests it in the middle of the investigation, or even after we issue a finding of discrimination. 



Jacquie:

Right. You actually litigate a fairly small percentage, isn't that right? 



Rodney:

If you look at the number of charges we take on a yearly basis, we litigate 1% of those. 



Jacquie:

:

Right. Yeah. 



Rodney:

That actually end up in court. A lot of the resolutions that we have are done prior to litigation. I think one thing that is interesting is the study wasn't focused on this as much, because it was comparing us and the Fair Employment Practice Agencies, but the one thing that mediation has done internally for us is that employers are using mediation to get as cases they really have a good feeling that their liable for. If you look at our findings of discrimination they've gone down over the past ten years, as the number of mediations are going up. There's a lot of cases getting resolved that would have been findings of discrimination years ago, they're getting resolved now through the mediation process. 



Jacquie:

Okay. Sarah or Susanne, I think this is for you. Have you compared the beneficial outcome rates to the rate that are litigated? 



Sarah:

I don't believe we've done that. 



Jacquie:

Okay.



Susanne:

I had my mute on. 



Jacquie:

I told you that would happen. 

It just says that are litigated. This from a non-profit agency that does litigation in disability cases…Maybe just litigated in general. 



Susanne: Once the right to sue letter is issued. 



Jacquie:

Right. 



Susanne: I think that would be really difficult to do. If the person wants to file a lawsuit themselves we don't have any idea what happens.



Jacquie: Right. They don't get back to you with the outcome. 



Susanne:

That happens in many cases. We don't have a way to look at that from a data point of view. 



Susanne:

Right. Yeah. I had not thought of that. That would be hard. The success rate when the EEOC litigates is really high, wouldn't you say? I don't have the data. Being that they have only 1% to litigation -- 



Susanne:

We like to think so, yes. We have an excellent legal department. They take cases to litigation, much of the time they win or get it settled. 



Jacquie:

Right. Do you have stats for the individual state offices such as how many no cause findings? If you do -- she's asking for specific states now. Do you have that kind of data? 



Susanne:

Yes. We could get that data. I don't have it in front of me. 



Jacquie:

All right. They want to know about North and South Dakota. Maybe you can respond directly…. Okay. Great. 

Can you give a guess, or percentage, as to how many discrimination charges stem from lack of accommodation issues? Often it seems like simple requests for accommodations can be misinterpreted. 



Susanne:

I think it's around 17-20%. 



Sarah:

It's less than one would think. Yes, I think it's about 1 in 5. That's one in 1 of 5 -- 

Of disability discrimination. It can be filed jointly with more than one statute. 



Jacquie:

Sure. 



Sarah:

I don't have the numbers directly in front of me. Let's see. Reasonable accommodations it's a little bit higher, about 25% it looks like. Of those charges that were ADA filed alone. 



Jacquie:

Interesting. Rodney, do you have anything to add? 



Rodney:

I don't have that in front of me. I could request that information and get it. I don't have it now. 



Jacquie:

All right. This one is for Sarah or Susanne. Have you seen a rising trend in charges related to retaliation issues? 



Susanne:

Yes. There have been retaliation -- increasing numbers of retaliation charges. 

Specific to disability claims -- 



It's across all statutes. It's been rising. 



Do you have that in front of you? 



What I have are information from another study, where we looked at charges filed jointly. 



The statics we just released, this is not just for ADA charges, the number of retaliation complaints our agency has gotten is about 36%. That's on the increase. That's been going up. I know on the federal side retribution is the number one basis. It's a persistent problem. Employers and supervisors have not necessarily gotten a handle on that. 



That's really -- that's amazing. I had no idea it was that high. 



Jacquie:

This is for the EEOC. How responsive, or what kind of response time can a person expect in terms of filing a complaint? We work for an organization that gets contacted by people that feel they are not receiving a timely response. 



Rodney:

That's a good question. Every office is going to be a little different. That's largely due to their case loads. But I think the key here is -- I know this is going to sound simplistic, but we're set up for communication. If an individual is not getting information, or has left messages and is not getting a response, or there's no real good communication happening then they should be able to go directly to the supervisor and say I need to be able to find out what is going on. If they can't get that information from the supervisor they should able to get it from the enforcement manager. We're set up to have that communication. My director is one of the most available civil servants I've ever worked with. He hands out his cards lots of places. He says to call him with questions and he means that. There's some offices where the inventories are getting out of control because of the number of cases, that's going to be more difficult for that particular investigators to communicate. Just because -- that's a reason, not an execuse. If you are having difficulty communicating whether in frequency or talking on two different planes, feel free to keep moving that complaint, keep moving that request up the line. You will get that response that you are looking for. You are the customers that we serve. You are the people that we need to keep in the loop as to what is going on and where things are going. It's very important. If you need particular contact information please let me know. I will be more than happy to get you in communication with people. 



Jacquie:

Okay, great. 

What percentage of cases filed with the EEOC are disability-related? 



Rodney:

Gosh, I had just had that. 



Sarah, do you have access to that? We have had that. I don't have it right in front of me. People are scrambling. I thought that was a pretty straightforward one. 



Susanne: It is. About 20%. Give or take. 



That's going to vary depending on the location. Roughly 20% have some ADA allegation on it. That may go up. We're looking at the new amendments act. It greatly expands coverage for people. We think this will be a positive step for enforcement of the ADA to the people that really need it. That percentage may go up. 



Sarah: I bet it will. 



Jacquie:

Are there any charges filed against governmental units? If so, can you talk about the results of those? 



Sarah:

Um, yes, there are charges filed against governmental unions. They're employers just like anybody else. I don't have information about the results. I would somewhat hesitate even if I had it to talk about those. As much as it's kind of intriguing to lump statics together, the truth is every individual case is going to be different. There's different actors involved, it's a different employer, it's a different set of issues. I think in many regards it's good to resist the temptation of looking at broad statistics when talking about types of employers. Because we really have to focus on the individual issues involved in the case. And may not be able to draw a lot of concrete conclusions out of looking at the sort of mass statistics in certain areas. 



Jacquie:

Okay. This will probably be the last question we'll take. It's a little bit long. There are law firms that conduct negative seminars on how companies can break the law but avoid the lawsuits. Does the EEOC know of any training programs that companies can participate in?



Rodney:

Yeah. We put on seminars for employers. We do them yearly. They're one or two days. We cover a broad range of topics. EEOC-related, some non-EEOC-related. The focus is not on how to break the law. Clearly we have no incentive to do that. We're trying to educate employers to do things the right way, not the crafty way. If we think that following the law is the good thing we should be willing to tell people how to do that. Most of these seminars take place mid-spring through fall. If you go to our website and locate the tab that says "training" you will see a listing of the seminars that we have coming up. I'm putting one on July 1 and 26. Sometime early spring when the registration opens people can go ahead and register. We also come out and do training sessions for employers that ask us to come out and talk to their staff. Also, I get invited out a lot to speak to HR groups and employer groups and present information that they typically get. You are right, I'm a trainer. I'm on a lot of subscription lists. I see it. By coming out to these HR groups it gives us the opportunity to provide a degree of advocacy to employers that they don't get through their normal educational outlets. It gives me an opportunity to explain why the ADA amendments act is not the worse law ever and why it needed to be amended. I get the impression sometimes that's the first time that many have heard that point of view. We attempt to do a lot of education for the employers. Yes. I will be sending my money order and $5 to whoever posed that question. 



Jacquie:

The ADA centers can also do that. Yes--For individual companies -- provide training. 

We're about out of time. I so appreciate you guys doing this. It can be challenging to have three presenters. It worked well. I covered all of the questions that I have in front of me. If you send in one late we'll get an answer to you. 

We'd like to remind everyone, including those wishing to obtain CRC credits for today's presentation, to fill out the evaluation form. As always, we value your feedback. Please feel free to share the archived version of today's presentation; it will be available within the next few days on our website at www.ilru.org. Thanks again to the National Institute on Disability Rehabilitation and Research (NIDRR), our sponsor for today. And thanks to our presenters, today for their valuable information. Also, this webcast would not be possible without the efforts of our webcast team here at ILRU. Thanks also to Rob Dickehuth, for his technical expertise and Caption Colorado for providing our captioning today. As always thanks to you, our audience for tuning in, we hope you'll join us again soon. We would like to remind everyone that the opinions and views expressed today are those of the presenters and therefore, no endorsement of the sponsoring agency should be inferred. Thanks again, have a dazzling day everyone. 

[ Event Concluded ]

