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Marisa Demaya: Good afternoon everyone. Welcome to our webcasts, an overview of Title III requirements for small businesses. Our present today is Paula Rubin with the U.S. Department of Justice disability rights section. We are so glad she could join us today. This webcast is sponsored by the National Institute on disability, rehabilitation and Research who find your host for today's program, the southwest ADA center. I am your moderator Marissa Demaya with the Southwest Center here. I will be assisting with today's presentation. For those of you tune in to date, we encourage you to submit your questions by clicking on the email button on your screen or you may also e-mail them directly to us at swdbtac@liru.org. If you have any technical difficulties today please feel free to call us at (713)520-0232 and dial zero for assistance. Again, thanks for tuning into a. I am pleased to welcome Paula Rubin. 



Paula Rubin: Marisa, thank you for that introduction and thank you for those of you who took the time to tune in on this otherwise hot there is that afternoon. Whenever I speak on behalf of the Department of Justice I feel compelled to get a couple caveat. I'm going to do that right off the bat. A lot of times I'm going to be speaking and you will have access thanks to Rob to the PowerPoint but I will also say things that don't appear in the PowerPoint. Things I say are my interpretations of the ADA and in particular Title III and not necessarily binding on the Department of Justice. I always caution people that listening to me drone on about the law can cause drowsiness and I caution you not operate heavy machinery after listening to me. The other thing I want to warn you about is that understand and talking to a lot of folks in the southwest part of the country, in Texas, Oklahoma, Arkansas, Louisiana. I think it's only fair to redial I am a Texas Longhorn; I did graduate from the University of Texas. Those of you from Oklahoma and Arkansas, I apologize in advance. Having said that, I would like to turn to our topic which today, the more grown-up version is small business and the ADA and what you need to know. I think that is a little misleading. Another way to look at what I want to share with you in the next few minutes is plain speaking for those of you that remember Harry Truman or lost in translation. What I hope to do is take some of the more complicated or legalistic concepts behind Title III and make in user friendly. It by doing a good job, I make myself obsolete and you don't even need to think about it. In talking to the folks at the DBTAC and a particular Marissa, a lot of you apparently have a lot of questions about how you can't help Guide small business to doing the right thing and becoming more excess ability with people with disabilities. Before we start with the law, the law is one thing and business is another. One of the most compelling things you can tell people who run small businesses is that is good business to be ADA accessible. Over 50 million people have disabilities. That means one out of every six people in this country are potential customers for small business and their customers with disabilities. Not only them, but their families. When you think about it, people with disabilities is the largest demographic, it is 18 percent. You keep hearing on the news channels about the growing number of Hispanics are the growing numbers at this point that, but nobody ever talks about the demographic of people with disabilities. They are higher than the Hispanics. They are higher than any other ethnic, racial or cultural minority group. That is good business. They are a large demographic and they have over $175 billion in discretionary spending. When you come up with a small business to talk to you about what it's going to cost or what it will do to change the business and they want you to the parade of horribles, you remind them that over 20 million families in our country have somebody in their family with the disability and that this community has over $175 billion in discretionary spending. I think people want to get a sense of that. Having said that, we can go to slide number two. What I don't want to talk about today, I don't want to talk of it than in passing about coverage for damages. The big picture is, does the person have a disability? For the purposes of our conversation today, I am going to assume they do. What I really want to focus on is if you look at that middle row and the third column, Title III public accommodations, there's so much of the ADA we are not going to look at. We are going to look at one little thing and put out and looked at in more detail. 



You are going to see we are going to talk about key phrases. Here are the three things that are key about public accommodations. There is no discrimination on the basis of disability. There is no denial of full and equal enjoyment of the good services, advantages and accommodations. That is a lot of words. Goods, services, advantages, privileges and accommodation. The last key phrase is place of public accommodation. We don't want somebody - is disability denied by public accommodation. At the outside, bad things happen. Sometimes somebody doesn't get the full and equal enjoyment of a good service, but that doesn't necessarily mean that it is discrimination. I teach at Georgetown Law school. Once-a-year I teach disability discrimination and I tell my students you have to leave reality outside the front door. We are not talking about in reality, the common usage of language, we are talking about legal concepts. I have been a lawyer for more years than I'm going to admit, but I will tell you I am asked, can I be sued? That as of the question because the answer is always desk because you can't always be sued. The question is, if I was sued it would I win or lose? That is what we need to focus on. To focus on that, we will ask ourselves questions and then we will look. Just because something bad happens doesn't necessarily mean is discrimination. Somebody could have the denial of full and equal enjoyment, but they don't have a disability or even if they did, it wasn't because of a disability or somebody was denied full and equal enjoyment, but it wasn't by a place of public accommodation which is legal mumbo jumbo for small private businesses or large private business. 

What we have to do is ask yourself for purposes of being able to triage and ADA question with small business, you ask yourself three questions. Does the person have a disability? Is there a public accommodation and all? How was the full and equal enjoyment denied? Who was harmed, who did the harming and what was the harm? Having said that the first question that always has to be asked, and I'm going to talk about it for less than two minutes, does the person at the disability? My understanding from Marisa and other folks is you have had plenty of time and other webinars to look at the question and definition of disability. That in and of itself could be its own webinar. When I taught definition of disability the semester at the Law School, we spent 12 hours on that topic alone. I do want to say this, a person with the disability is someone with the physical or mental impairment that limits a major life activity, a record of the impairment or been regarded as having the impairment. Rob, if you would go to the next slide. 



Paula Continued: 

Why I'm talking about is now is because the ADA was amended in 2008, it is called the ADA amendments act. The reason is had to be amended is because between 1990, when it was enacted, and 2008, in those 18 years, it got to the point where there were so many court decisions that took the definition that hardly anybody ever met the definition of disability. People with cancer, epilepsy, prosthetic limbs, low vision, hearing impairment or all been down to not meet the definition of disability. There were a couple of reasons for this. One is the Supreme Court said you will get the person in their mitigated state, in other words, if somebody has epilepsy that is completely controlled by medication, they would say they are not substantially limited. They don't have a disability. What that meant was employers or small businesses could and deny equal enjoyment of the good sense services because they were not covered by the law. If an employer said that person has epilepsy and is controlled by medicine, but I don't want to hire them because I don't want my insurance rates to go up, there would be no discrimination under title one. Congress decided something had to be done and what they did was if you go to the next slide, they looked at some of these terms. They decided to the Supreme Court was wrong in terms of mitigating measure and they said when you are evaluating whether somebody has a disability you look at them in their unmitigated state. You will get them with out all of the medicines or assisted technology or prosthetic limbs to decide whether or not they have a disability. The other two things that came up is the Supreme Court said substantially limited, the way it was intended by Congress, it was intended to meet a significant restriction. In the Toyota case, the Supreme Court said not certificate, it has to be still be restricted which then bumped up the criteria. The third thing the Supreme Court did, they said major life activities means activities of central importance to someone in their daily life. That ended up meaning there could be very unintended results by the courts about what Congress had hoped was going to be this significant civil-rights law that would do with people with disabilities with the Civil Rights Act of 1964 did for race, color, creed, gender, national origin and age. For example you could get some of you had a very low vision and use the service dog and make an argument they did not meet the definition of disability because with the circus dog, there wasn't any task of importance to their daily life that they couldn't do. They had the right computer, the dog and getting everywhere. That is not what Congress had intended. Given that, they changed the law. They said we are going to go back and repudiate. That out right rejected and say in the findings of purposes we reject the holdings of the second case, reject the holdings of the Toyota case, we direct the EOC and go back and rewrite the things about what is a substantially limited means. We are looking at the unmitigated state and we are adding a new major life activity and that is major bodily function. If somebody has an impairment of a major bodily Pontian, they're probably going to meet the definition of disability. The other reason is they wanted to get all of this medical stuff out of the consideration and Analysis because they want to people with disabilities to be able to have their day in court and look at whether they are qualified to do the job or eligible for the good services facilities and bandages. What was happening under the old ADA, nobody got to look at whether they were qualified like they did with the civil-rights act. They did not minute great whether somebody meant of race or gender. They looked at what the when they were qualified for the job. That wasn't happening with the ADA, with the ADA and admins Act, they try to at that back in. 



For the purposes of this conversation, I want is to assume that the person has a disability. I think with the ADA and admins Act, it's going to get beat on that threshold issue and look at the public accommodation, find out if it is a public accommodation, was there a denial of equal and full enjoyment to certain things and where do we go from there. It first question you guys are going to want to ask then you're looking at a Title III ADA issue is what is the public accommodation? As you can see from the PowerPoint slide, it is the facility operated by a private entity and falls into one of 12 categories. These 12 categories are exhaustive. That means that if you can't fit the business into one of these top categories, there is a good chance it will not be found to be a public accommodation. There is a difference between a public accommodation and a private club. A private club is not open to the public. The degree of member control is significant. There is a selectivity of membership and membership fees and the club was not created to avoid the obligations and responsibilities by any other law. An example of a private club would be the American Bar association. However, that as not to say when a private club takes on a program that the open to the public that they don't have responsibilities under Title III to the extent that there is a program service, good facility or accommodation. It the ABA is going to have continuing education programs and not just open to attorneys, but to paralegals and secretaries and the public, that continuing legal education program would have to be accessible. The other interesting thing to say about this list as exhaustive is that we have to remember when they came up with this list. They came up with this list of around 1988 or 1989 because the law was enacted on July 26, 1990. I don't think anybody could have imagined 21 years ago the kinds of advances we have made in technology. I don't think people expected you and I would be having this interaction through a webinar with power points. I don't think they imagined iphones [Speaker Unclear]. We are going to talk about some of them because on the list given to me there were things specifically asked about. Let's start off with a test your knowledge. Tell me about the four things. Ask yourself, are these four things public accommodations? Number one, the Love boat. Number two, a building owned by the bigger government that has a store where you can buy lottery tickets and coffee. Number four, an apartment building, number five, Internet only businesses. Let's go to the next slide and see how you did. If you said the Love boat is a public accommodation, he would be right. That is assuming it was built for the purposes of operating as a cruise ship open to the public. The Love boat is like a floating hotel. Is that bars, restaurants and Jim and theaters and all of that. It would be covered as a title three entity. A building owned by the federal government that has a store is a two-pronged answer. The building owned by the federal government would not be covered because and if you are surprised, send an e-mail to Marissa, the federal government exempted itself from the ADA. If that is surprising, emails Marissa Right now and tell her you are surprised. On the other hand, just so you don't think the federal government is completely exonerated from doing accessible things, they are covered by 504 of the rehabilitation act. There other criteria that will bring in the federal government and to the extent the two laws differ or have less strict standards, the stricter standards apply. 



We know the building owned by the federal government is not covered, but what about the store? The answer to that is yes, the store would be covered. Apartment buildings. Apartment buildings that are residence where people live are not covered by the ADA, they're covered by the Fair Housing Amendments Act and that has its own accessibility issues. However, the rental office where people go when they want to look at the apartments and sign leases, that would be covered because again the public will go there. What about the clubhouse? Sometimes apartment buildings have their party room or clubhouse, that would depend. It probably not going to be considered as a Title III entity to the extent that the complex rent it out to outsiders from the public, it would be a requirement for accessibility would come into play. Let's have a word or two about the Web. I don't think we really anticipated what the whether was going to do and what technology was going to do when they made the Big 12 of a public accommodation. 



Here are some of the trends we see going on. We distinguish between bricks and mortar still use the on the slide just bricks. For example, you have stores. Title III, public accommodation. Then you have what I like to call pricks and clicks. You have a store like target that has the bricks and mortar, but also has a website. There was a case when they were saying the website isn't covered because you can go to the store and get, but what the court decided was not necessarily because if you on too many stores who have the and mortar, but also have a website, things on the Web sites include store locator. You can't go to the store to locate the store. It also may include Internet only specials and things like that. Some courts are saying to the extent that you have bricks and clicks, the website must also be accessible. In the case where I just mentioned target, there was a lawsuit and the court said there website had to be accessible, but as we all know now, a lot of websites have links to other people's web sites. Target would not be responsible for ensuring that any links to non-target issues or goods and services would have to be accessible. They could have dealings but it was not their responsibility to make sure every link went to an accessible Web site. You have got bricks only, bricks and clicks and just clicks. Ebay, Amazon .com, where are the bricks? Where this came about, the early stages of the ADA, people were suing insurance companies saying policies were discriminatory because they had different things for people with mental disabilities versus physical and the insurance companies argued that their buildings were places of public accommodation, but the content of the insurance policies were not. There has been this debate over the years as technology progresses, is it merely just the bricks and mortar. Another case came up Southwest Airlines parent ultimately in that case, the court said kiosk where you go at the airport to Chad in would be the bricks. Cases are going to evolve but there is one school of thought that said were ever the server is, because every Internet only enterprise has a server somewhere that has all of the stuff I can't even contemplate, and that that would be enough of a brick to make the whole website required to be accessible. Given all the numbers I just discussed, it seems to me is obvious that it is an every clicks only enterprise to be accessible because of the demographics and the $175 billion of discretionary funds people with disabilities have to spend. For your purposes, what I want you to remember is that you need to remember that is the 12 different things listed on the previous slide, that they are exhausted and you're looking at bricks and mortar and then you're looking at the Internet and to keep thinking outside the box because what ever we think is amazing technology today is going to be passed within two years, easily. We have talked about it the person has a disability. Is this a public accommodation and therefore subject to the rights and obligations and responsibilities of Title III up the ADA. Next is what is the barrier to full and equal enjoyment? When you say barrier, people usually think there are stairs to go into that store, there is no ramp or access. It is more than that. That is more of what I would call four different ways that people are denied the full and equal enjoyment to all of those things we talked about. Here are the four on the slide. 



Eligibility criteria, policies and procedures and practices, communication and architecture. In my world, the way I triage a Title III question, once I know I am dealing with a person with the disability and a public accommodation, I look at where is the barrier and what is keeping this person from full and equal enjoyment of what ever it is that that public accommodation has to offer. Let's look first at eligibility criteria. 



The ADA specifically says you can't impose eligibility criteria that screens at or tends to screen out people with disabilities on less you can show that the requirements are necessary for the provision of the goods and services and that is in the statute. When you read the regulations, it goes one step further. You may pose legitimate state requirements that are based on actual risks, not on speculation or stereotypes. You're going to ask yourself these questions, what is keeping them out? Eligibility criteria? Is the criteria necessary? Was there a legitimate state your requirement? Let's go to the next slide to test your knowledge. 



Week that three potential eligibility requirements. Let me know what you think. You must be this tall to go on the ride. Anybody who's been to an amusement park knows that is their. Number two, you must present a driver's license to be served alcohol in our bar. Number three, wheelchair users must travel with a companion to cruise on the Love boat. Those are eligibility requirements that different businesses may have for you in which ever is they are offering. 



You must be this tall to go on the ride. That would probably be a legitimate eligibility requirement based on safety, but I have seen other eligibility criteria they may not necessarily be necessary or relate to safety. There have been amusement parks where I have seen they have rules that say kids with disabilities need to check into AD customer service before they go on their first ride so we can make sure. Kids with Down syndrome must be accompanied by an adult. Why am I mentioning these? I mentioned these to show you that just because they haven't eligibility requirement, doesn't necessarily mean it is okay. You can have it when is necessary or whether it is an actual safety consideration. Not speculation, not based on stereotypes. Even though you may have the best intentions, that doesn't mean they are okay. 



You must present a driver's license to be served alcohol in our bar. Is that okay? If you said no, you would be right. Requiring a driver's license as a sole source of identification probably has a discriminatory effect. Why? People with certain disabilities will not be eligible to get a driver's license, whether their location, blind or some other disability. The better solution, I don't think anybody would disagree that you have the right to card somebody before you serve them alcohol. What you need is not a driver's license, what you need is a legitimate government picture ID. Many states have picture IDs issued by the state that are not a driver's license, but verify H, etc.. This is a perfect example where you have a legitimate reason to want a picture I.D. to verify age, but you can't be so narrow to say it has to be a driver's license. 



Wheelchair users must travel with a companion to cruise on the love boat. This is not a legitimate eligibility requirement. I think it violates the ADA and makes a lot of presumptions about what somebody with ability does or does not need in terms of assistance or assistive technology or accommodations. Unless the Love Boat is going to demonstrate a compelling reason, I think they would be out of order on that. That is the first of the four ways that access to full and equal enjoyment can be blocked. We are going to the second. 



Procedures, policies and practices. It is discriminatory to fail to reasonably modify policies and procedures when they are necessary to afford access to the goods, services, etc.. Unless modified the policy and procedure of practice would cause a fundamental alteration. Let's look at. What does that mean a policy and procedure practice reasonable modification? 



Number one, only one person in at time in a dressing room. That is the policy a clothing store has. Number two, it has been my assistance web at discount at a ladies' only accessible toilet room. Number three, no siblings [Indiscernible] and no Annals amount in the waiting room of an allergy clinic. In this slide, UC four policies that public accommodations might have. One accommodation is a clothing store. The other is the ladies room at a discount department store. The third is a summer camp and the fourth is a doctor's office, an allergy clinic. 



The policy that says only one person at a time in the dressing room. That policy should be modified to allow for people with disabilities who need it to half their personal assistant and there to help them when they need to try on clothing. What I'm suggesting is it would be discriminatory to refuse to modify that policy. It is understandable that clothing stores may want to have a one person in the dressing room at the time policy to cut down on shoplifting and I'm not telling you that have to do away with the policy. What I am telling it is they can have a policy, but when a disability related issue is in play, they may have to modify it for that individual. In fact, in a petite clothing store that appears in many of our malls, they were sued because the store would not let a young woman's sister who was also her personal attendant in the dressing room and that store lost. They paid $25,000 to the girl, $42,000 in attorney fees, $25,000 for violating state human rights laws and $24,000 and court fees. When I at that up, that is over $100,000 for being inflexible about modifying a policy and procedure. 



The husband may not assist his wife in the ladies' room in the accessible toilet. This is a true story. A woman wanted to use the accessible toilet on the ladies' room and they did not have one of the family toilet rooms or ones with people with kids or disabilities. The only personal assistant the woman had was your husband. They went in and went into the accessible Stahl, closed the door and another woman came in. The store manager was standing there when they left in the past to leave the store. You cannot have that kind of policy. There has to be some kind of modification. What the store wanted to say is we will be fundamentally altering the nature of the ladies' room to let a man in there. That neither may not be true, but there are ways to modify the policy while still securing the integrity of privacy issues that the store raised as their concern. Here is a couple. I always say the gene nine may forces to be more creative. First of all, they could create a unisex single user toilet room for families. If that is too much money, they can close the ladies' room for a short time so that the woman with a disability and her husband could use it without worrying about the infringing privacy on another woman or they could post an employee outside the door. What they can't do it is punished the couple with the disability when they don't have something else and they can't have a policy that says people with disabilities who need a personal assistant of the opposite gender don't have access to restrooms in our store. 



No siblings without disabilities in the summer camp with kids with disabilities. Let me say a couple of things right here. The ADA seeks to what we like to call the integration mandate. We seek to put people with disabilities in the mainstream just like everybody else. One of the cliches you will hear is people with disabilities just want to stand in the rain and week of the same bus. Does that mean you can't have separate camps? No. You can have separate programs however, you cannot require the person with the disability to have to use the program designed for people with disability. Separate programs are okay, but the person with the disability, it is their choice about whether or not they want to use that. In this hypothetical, we have two summer camps. We have a summer camp that has June for kids without disabilities and to live for kids with disabilities. [Indiscernible]. If she want to go to the camp without the disabilities, they would have to allow that. That is not the question I asked. The question I asked is what the doctor with the disability wants to go to the camp with kids with disabilities in July and bring her sister? Now the question is does the child without disabilities have a legal right to go to the camp for kids with disabilities? Probably not. Right down on a piece of paper if you know why and be honest with yourself later. The child without disabilities is not afford it the protection of the ADA because they don't meet the definition. They don't have the same rights and remedies as the child with disabilities. 



My guess is the child without this abilities would not have a choice to go to the camp for children with disabilities where as the child with disabilities would have the choice to go to either camp. Would my aunt to be different if the system without disabilities was also going in the capacity as the personal assistant to her sister with disabilities? Perhaps. Let me tell you something about the law. Every case is a case of one, every disability is the disability of one. You have to do an individualized assessment. 



We have a policy that says no animal as you can see I see the policy may need to be modified toallows service Analyst let's go to the next slide and have a word about service animals. This service animals are not animals. They are working animals. Service animals are not pets. The definition we like to use about what makes an animal a service animal is is an animal that is individual trained to perform a task for person with a disability. Notice I said individually trained. I am not saying they require some kind of certification or they are certified. The definition we use is they are individually trained to perform a task. People with service animals are allowed to bring their service animals to all of the places that other customers get to go. That includes restaurants, hotels, doctors' offices, etc.. I will tell you that when we say hospital, I think there is a rule of reasonableness and there has been at some interpretation in the Technical Assistance Manual that says you don't get to bring your service dog into the operating theater because of contamination. 



With the Alex the clinic need to modify its policy to say no animals? Yes. It would have to modify about service animals and allergies and fear of animals is not necessarily valid as a reason to deny access or refuse service to people who use service dogs. A person with a disability may be asked to remove his or her service animal if one, the animal as of control. The typical example teaches you have got a service dog barking throw out a movie, they will ask you to remove the dog. The other and more complicated question, it the service animal poses a direct threat to the health and safety of others. That takes an individualized assessment and objective evidence. If we are talking about the health and safety of others and you were going to the Mall of America and in Minnesota, it is hard to argue, but here in our example was an allergy clinic. Let's go to the next slide. 



We would have to do an individualized assessment of this Alma to Clinic and whether or not having a service animal poses a direct threat to the health and safety of others. That will be a fact based inquiry. The CDC has information on the website that says may be in 15 percent of cases with dog vendor and saliva of the allergy could get to the level of being a direct threat to the health and safety of others where as there other experts it says there is no such thing as a dog elegy. We have got experts all the way across. What would we due in this example? Remember, you have to reasonably modify policies, procedures and practices unless doing so would be a fundamental alteration of the nature. Obviously, a direct threat to health and safety of others would be a fundamental alteration. A fundamental alteration is a change such that it is no log of the same good service facilitate or advantage anymore. Just because you have an allergy clinic in service dogs and people with allergies doesn't necessarily mean it isn't automatic slam-dunk direct threat or fundamental alteration. Some things the clinic could do would be to have two waiting rooms. A waiting room with people who live with animals. I do not have a service dog however I do live with two Katz. Theoretically, I should sit in that waiting room. That is not segregated or stigmatizing people with disabilities, it is saying people will live with animals, wait in this waiting room. It in if you have kids and you have been to a pediatrician's office, a lot of times they have two waiting rooms. It is similar parents or you could say we will see people with service dogs the last appointment of the day. You could also agree to see someone perhaps at a different office that is sent an allergy, but you can't pass the cost of moving that service on to the person with the disability. 



To be able to figure out whether you have to modify their policies, procedures and practices you have to figure out whether or not there is a fundamental alteration. The most obvious example people know and our popular culture about a fundamental alteration came from the Casey Martin case for those of you who are golfers, Casey Martin had a significant mobility impairment and ask the PGA to let [Indiscernible]. The PGA argued that that would fundamentally argue the nature of competitive professional golf tournaments and they went back and forth and ultimately the court said know that it wasn't a fundamental alteration. What about these two examples. Hybrid have been wrecked a car will only accept credit cards from the person was actually driving. Number two, the community college requires a hospital diploma or a GED to matriculate [Indiscernible]. Do you think those would be fundamental alterations or not? To require the credit card only of the person who was actually doing the driving, there are people in our offices are low vision or blind who travel on business and need to use their government credit card and not going to do the driving, but they will not be able to be reimbursed because of government regulations and requirements unless it is on their credit card. What do you do then? The rental car company wants to make sure the driver is liable, but there are ways to do that because you can purchase insurance, etc.. There are things called circuit driver agreements that would allow a circuit driver to drive and still allow the person with the disability to charge the expenses on their credit card. That is a policy that could be reasonably modified and not create a fundamental alteration in the good and services being provided. What about modifying a policy requiring a high school diploma or a GED? Many people think that would be a fundamental alteration because the whole point is you're giving college level credit courses and with out a GED or high school diploma, you are not eligible for taking college up courses. You may be able to debate the other way and if we were having a two with a conversation I would try, but for that, there is. We have now done the second period to full and equal enjoyment. The third barrier is communication. Public accommodations are required to provide aid and services necessary to ensure equal access unless and is a fundamental alteration or an undue burden. Undue burden has to do with money and we will talk about that at the end. 



Equal access' means the auxiliary aids and services provide effective communication. I had a case where a woman was deaf late in life. She did not know sign language, which by the way is not English, it is a foreign language, and she did not a parade. She was going to court as a defendant in a criminal matter. She asked for real-time captioning on a TV. The court said that is too much money and we'll get her a sign language interpreter. That is not affected for a woman who does not understand sign language or lipread. They might as well given her an interpreter speaking to her in Spanish. They were not providing an effective aid or service although they were indeed providing a typical age and service. If you go to the next slide, here is a list of auxiliary aids and services and effective communication. True or false, bookstores are required to order books in braille upon request? The planetary money to try the light switch deaf person could see the sign language interpreter? A clerk in a camera store can use written notes to help the deaf customer. An attorney can use reannounce to commit it with the client. Hospitals must provide sign language interpreters? 

Bookstores are required to order books improved upon request? That is not true. Bookstores do not have to keep braille books and they don't have to order them unless - if the bookstore would normally make special orders, you can ask and to special order a Braille book if the distributor is they work with handle braille books. A bookstore who doesn't do special orders or does the special orders and has no distributors in normally work with that do Braille, they do not have that obligation. Number two, the planetarium example. That seems obvious. Fundamentally alters the service of a planetarium. I think the solution is rather easy, the do have lamps in the area. I have been to concerts' where I see sign language interpreters in the theater where there is just a light on them. The clerk in the camera store, that is okay. When you talking about things that are not of major significance. Do you want a jump drive or a 35 mm or a digital camera, those you canuse Notes for the most part. When you look at number four with an attorney, that is probably not true. It probably will require providing effective of as Leary eight and services including perhaps a sign language interpreter unless they can do it through computers or text, but it has to be effective. Why is it okay for the camera store and not okay for the attorney? I think the answer is obvious, because of the significance of which were talking about. Last, but not least, hospitals. Hospitals due need to have sign language interpreters, but not for every single thing. There is aimed business brief we have and Marissa will give you a list of all of the technical assistance documents we have on our website but to talking about emergency room care, inpatient and outpatient, clinics and education class is and stuff like that. Exchanging written notice is okay for a brief and simple things. When you're talking about life and death or even not life and death, to ask a daughter to make your mom to the sun and which interpreting which is going to be talking about perhaps a sexually transmitted diseases or eight ID or something that is confidential, it is not appropriate and the hospital should be doing that. 

The fourth barrier is obvious, the one we always think about and that is architecture. The two questions I always ask is when was the built and why doesn't matter? When was it built a simple, if it was built for Title III purposes or first occupied after January 26, 1993, it is the construction and that is significant. For new construction they should have built it right from the get go and there is no cost defense if the bill to it wrong. I am sad to say I have seen brand new buildings built wrong and they can't say it will cost them millions to fix it because cost is not a defense. There is no cost defense. Build it according to what? There is the ADA standards for accessible designed which recall the standards for the uniform [Indiscernible]. They are guidelines and not enforceable standards. When you have the standards, you have to pick one and go with it. You either do one or the other. Why doesn't matter? Existing architecture, it is existing and not construction, the standard of what needs to happen is significantly lower. All we look for there is what we call barrier removal which means we are is readily achievable to do so we are going to remove the architectural barriers. The words we always use is cheap and easy. What do we need by easily accomplish a bowl, without much difficulty or expense and that is very different than something that is new. There is a hybrid of the new and existing. You could have an existing building where you went back and and did all the bathrooms. What would you do then? In that case we would apply the new construction standards to the bathroom and the excess supply routes to and from the bathrooms and then we would apply the barrier removal to all existing things. A restaurant built in 1990 with two steps at entrance must install and ramp? A brand new golf courses in a [Indiscernible]. Highbred heaven must provide cars with hand controls. The Bates Motel as steps to the office. It can install a belt outside and allow for curbside check-in and number five, the all you can eat buffet has serving tables that are 42 inches high and is extensible to have a server bring the food to the press with access abilities. The restaurant built in 1990 needs to put in a ramp, the answer is yes even though its existing. If you look at the Technical Assistance Manual, some of the things that are typically found to be readily achievable are things like ramps. They are not expected to put in. Does that mean there would never be an example where it would be not readily achievable? Of course not. There always be the example where it is not cheap and easy and you may be excused. Number two, a brand new golf course, and accessible toilets at the ninth whole and has to make them accessible, yes. There is no cost defense. Number three, hybrid heaven must provide cars with hand controls, yes, but does - that does not mean all cars must be hand controlled. Number four, the Bates Motel has steps and you can install a belt outside for curbside check-in, that is acceptable. Number five, it is okay to have somebody serve for the person. Don't confuse that with say it is okay to have somebody be carried up a flight of stairs. That would probably not be accessible. 

Barrier removal. When in doubt, prioritize. I'm not going to read these to you. These appear in the Technical Assistance Manual for the ADA and they tell you what we are looking for in order of importance when you have limited dollars to spend. 

Dollars and cents. I want to consider three things. Surcharges, undue burden and tax credits for small businesses. This is important because this is another selling point about what is in it with them and why accessibility is not the end of the world as we know it. 

Surcharges, public accommodations may not charge people with disabilities for the cost of the accommodation. No can do. A debt individual request is sign language interpreter and then they don't show up. If they don't show up, it is okay to charge them, to or false? That is false. You can't pass on the cost. I have explained this to other folks, that is the risk of doing business. Number two, restores and accessible to a wheelchair users, the grocery store may charge for home delivery, falls. Even if they have a home delivery for other people in charge, they can't charge because people with that disabilities have the choice to go and buy their own groceries or pay to have them brought to the house. People with disabilities don't have that option if it is physically or architecturally and accessible. Number three, a person with HIV needs oral surgery and the pinches insists on performing the surgery at a local hospital in case of complications. The patient is responsible for emergency room charges, absolutely not. Undue burden. Undue burden have to do certain things. It came up in the context of communication. [Indiscernible]. Undue burden is a different criteria than readily achievable for architecture. In fact, undue burden is a higher standard for auxiliary aids and services them readily achievable is for architecture. You look at the overall resources for not just the sight and there are a lot of examples that I can give you where it could be an undue burden rehab Shakespeare on a shoestring, a sign language interpreter may not be able to do it. You have the two were you may have a transcript of the two hour, there lots of ways to do things. The undue burden standard is a tougher standard to meet with respect to physical access, and other words, the barrier is the architecture, when you are looking at barrier removal and achievable, there have been many times we have set public accommodations on the brink of bankruptcy or they were motels that only a 20 percent occupancy or operating not at bankruptcy level, but not in the black where it truly was not readily achievable or we had a restaurant where the only have a bathroom upstairs and to put one down stores would meant - the provided tax returns, it would up and going through 6 inches of concrete and then out to the street in a Securities way because the closest Sue which had been closed down by the city, it was not readily achievable. It's not that it doesn't happen. The last thing I want to say because I want to leave time for questions is the cost of doing business. There are tax credits available for small business. Small business is defined as 30 or fewer employees with less than a million dollars of total revenue. We have lots of Title III entities we work with that meet that criteria. Any size can get a tax deduction which is different than a tax credit. A tax credit, you get $5000 off your tax bill up to the eligible expenses up to $10,250 because there is no credit for the first $250. Tax deduction up to $15,000 a year. A small business can use both. They can spend $20,000 for architectural modifications, get $5000 off their tax and a $15,000 tax deduction. Those are great selling points. We talked about what's in it for small business, why people with disabilities are a good and well the demographic that and what to look at. We have talked about the need to ask yourself is this a person with the disability, to ask if we are dealing with a public accommodation? It those of both the As, you are going to look at what is preventing them from full and equal enjoyment. Is it an eligibility criteria? Isn't a policy, procedure or practice that needs to be modified and wouldn't cause a fundamental alteration? Is there a communication. Do we need to provide and of still create and service that would provide effective communication that does not cause a fundamental alteration or produce an undue burden. If it is not one of those three, is it a physical barrier, the architecture. If it's the architecture, look at when it was built and why it matters. New construction, no cost defense. It needs to be simply bury removal that is readily achievable and don't forget our tax credits. Marissa, Rob, I have spoken. 



Marisa: And so you have. This has been great, Paula. I'd just wanted to tell you this is been very informative and a lot of good information in here and we have got lots of questions. I did want to chime in before I start with questions and let everyone know that that list of resources at ADA.gov you referred to earlier is up and available for download from our website. You can visit ilru.org. With that, I will start with a couple of questions we have got here. Here is an interesting one. It says what about a situation where you have a debt contestant in a national bodybuilding contest? Does the group or organizations responsible for putting on the contest have to provide an interpreter or is it the responsibility of the contestant to pay for and bring their own interpreter since this is a temporary event? 



Paula: I don't see this temporary event, in my humble opinion; it is the obligation of the group putting on the event to provide the effective communication and not the contestant. You cannot charge the contestant or the individual with the disability to have effective communication. I believe it is the host of the event and not the contestant. 



Marisa: Okay. This next person would like to know in a case where a private doctor has to provide a sign language interpreter and where the pace it uses and HMO to pay for medical treatment, can the doctor required the HMO to pay for part of that interpreter service for the death patient? 



Paula: I don't know the answer. Here is the thing, they can't require the patient to pay. When did the doctor can go and collect some or all of the cost of that from the HMO is going to depend on what the HMO and doctors agreement is and their definition of terms of cost and is that and other. I don't know much about HMOs, but I would be willing to bet that the HMO is not going to reimburse the doctor. That is not to say that they can't have their own agreement. The bottom line is one of the two of them, what would be instructive is we have had situations where I'm going to take it out of Title III and put it in title II. The theater company producing the show is Shakespeare on a shoestring and then you have the county that has the bigger budget. Who is responsible. Be radically, Shakespeare on a shoestring needs to do it, but they don't, the park is going to be secondarily responsible. One of them has to do it. It could be the county will pay for it and then take money out of Shakespeare or they won't rent to Shakespeare on a shoestring next year. Similar comparisons could be made between the private doctor and the HMO. However, being a lawyer, I always say they have an agreement. The HMO and the doctor had an agreement about which expenses go to which one and that contract is what will govern. If one of them has the obligation ended the contract and doesn't do it, that doesn't mean the other one doesn't have to do it. They should still do it and then their remedies are between each other. The person who should not be saddled with this is the person with the disability. 



Marisa: Okay. This next question says - they are operating in a bar. We operate a bar and is relatively close to a group home for men with intellectual disabilities. Sometimes a group of them will come in and we have served and alcohol because they have IDs that shows they are over the age of 21. A few of our customers indicated they do not feel it is right for us to serve them as our policy is we have the right to refuse service to anyone because it is a bar, of course for safety reasons, we do not feel it is appropriate not to serve them if they are a page and we have never had a problem with them being intoxicated or over indulging. Are we right in our practice? 



Paula: That is a good one. First of all I assume somebody who has the appropriate ID and is being aligned out of the group home and to do what ever and you and not had a problem, I don't know how you could justify not because not serving them based on that they do meet the eligibility criteria and they have not violated any policies and procedures in terms of warm and behavior, you would basically be segregating or denying full and equal enjoyment to this service is based solely on the disability. 



Marisa: That was my next question to you, how would it work if they had done that? 



Paula: If they had violated different policies and procedures in terms of decorum and you are - just because somebody does have at disability doesn't get them into an account vacation to be inappropriate. In the Title I context, you can go to the EEOC Web site and see their our enforcement guidance that helps get instructions about how you manage and in the employment context, people with psychiatric disabilities, just because the disability could happen break codes of conduct, they are still pricking the coats of contact unless you can't find some accommodation to help them so they don't. People with disabilities don't get a free pass to violate laws. 



Marisa: Okay. Here is another one, is a defensive driving school is on the second floor of that old shopping strip that does not have elevators, they are wondering what obligations does the school have to serve people who can't get to that second floor? 



Paula: If this was a government entity, it would be Program access. Here readily achievable, there is lots of stuff; you can offer the course because it as classroom stuff, you don't have an obligation to relocate your business or to put in an elevator. Like I said, with technology today, you might be willing to let them Skype in. The ADA forces us to be more creative than we really are. What you don't get to do is to say no elevator, we are off the hook. I would look at readily achievable ways to get the person access to the intermission. We talked about it may not be readily achievable to provide a sign language interpreter, but you can have a transcript in this case, with Skype there are a million things you can do and the thing about Skype, you might be even up to do real-time captioning. 



Marisa: Okay. I have another question, this is going back to I believe when we were talking about access and restrooms and things. This person wants to know, if I am email and my attendant is male, can they prohibit me from using the fitting room of my favorite department store? Her attendant is male and she wants to know if it applies in the case of a fitting room for a dressing room and a department store. 



Paula: I don't see why they wouldn't, that is easier than the example I gave during the discussion because in the fitting room, there is not other women in your particular room and they are blind there closed curtain or their doors doing their own business. Like I said, they can't say decant at your attendant with you. They can provide a separate area or they can modify their policy and procedure. Quite frankly, a lot of stories are moving away and going to coed fitting rooms because they are private. I don't think they can prohibit the person with the disability from having their personal attendant assist them. 



Marisa: Okay. I have a question, this one is a little bit different, they want to know, does title three apply to a club house owned by a homeowners' association and want to know if so, if the homeowners association is putting in a parking lot, are they required to comply and put and an accessible parking space and also a ramp for access it the clubhouse has steps? I guess they want to know if this would apply in that case. 



Here is what I say to that, if the club house is used for the tenant only, it is going to be a fair housing an amendment at issue and I don't know of the requirements of the Fair Housing Amendments Act with respect to ramps and parking and all but I am sure they have accessibility requirements. On the other hand, it the clubhouse, the homeowners are allowed to rent it out to the public, not something that one of the residence is doing, but I don't live there, but I'm Gwen to brand your clubhouse to have my son's bar mitzvah party there and I don't know anybody that lives there, then the ADA would come into play and they would have to have accessible features, especially if they are still if it is about the only people who can print it out have to also be residents, that is going to be fair housing amendments act. 



Marisa: Okay. I think we have time for two more. This next person wants to know to what extent can or should local government agencies such as a business permit Department require business permit applicants to comply to given the extent of the ADA, such as with readily achievable burial remover a four existing facilities such as a bar or a small convenience store. 



Paula: That is a complicated question. Title II up plans to the agency giving the permits. What the question is asking if I understand correctly is, is there some obligation of a state and local government to is issuing permits to withhold the permit it the private business isn't in full compliance with the ADA. I don't think that would be okay because they don't have the authority to enforce the ADA and don't always at the same technical knowledge. On the other hand, many state and local governments have their own state and local ordinances. They also give not just permits, but money and it's not uncommon to say you will comply with, they will have boilerplate language that you will comply with all of the nondiscrimination laws. The state and local government could probably due something with its own local disability stuff, but to stay they would have enforcement authority and have the right to enforce the ADA, I don't think that is necessarily correct because that is what we do. 



Marisa: Okay, last one. 



Paula :

Say it isn’t  it so. 



This is been really informative, this has been great. The last question we have got is what about lawyers, I'm guessing this is coming from a lawyer. If a lawyer knows sign language, does he or she need to hire an interpreter in the case of meeting with the client who requires an interpreter. I guess if the lawyer knows or has learned sign language, would that be considered effective communication or would they still need to hire an interpreter? 



That depends. It is the lawyer's client and they are meeting in their office, and the client is comfortable, there are death attorneys and somebody says I will go to you because you're deaf and you can sign. Once that lawyer is going out to do something else with is going to be somebody else or if it is the lawyer for the other side who knows sign and says I'm not going to pay for an interpreter, I will sign myself, no. The attorney and client had to be able to have their privileged communications and things like that. I also say that is one thing when you are having a consultation and it's another thing when you start doing court work or depositions or other things where for your own as an attorney, I would want a separate sign language interpreter who is experienced in legal sign language just for protection and to make sure there isn't any misconstrued what ever. As I said, when it is your own client and it is everyday things and you want to do that, sure, and the plant is okay with it. As a lawyer, I wouldn't necessarily want to do that for any of the big things because I want it to be able to be a lawyer. It is hard to wear more than one hat. Be a sign language interpreter is a job. It is a function and you need to rely on that when you are being a lawyer. I am not sure I as an attorney would do it if I were fluent in sign language other than just generalized communication. 



Marisa: You bring up a very good point. We have had some folks calling and they are not just lawyers, that is a very good point. I think with that, Paula, we will come to a close for today. Your presentation has been wonderful. We have had a lot of great questions come through. I just want to let everyone of the archive the version of today's presentation will be available in the next few days on our website at www.ilru.org. Feel free to share that with anyone. Again, the list of resources Paula spoke of is available along with your presentation for today and the PowerPoint slides and everything else. Also, we would like to remind folks to complete an evaluation on our webcast page. As always, we value your feedback. Thanks again to the National Institute on - NIDAR. Many things to our presenter Paula Rubin for taking time to talk to us today and also this webcast would not be possible without the efforts of our webcast team. Thanks to Rob Dickehuth for his technical expertise and caption Colorado who provided air captioning for today. As always, thanks to our audience for turning in and we hope you would join us again. We would like to remind everyone the opinions and views expressed today are those of the presenters and therefore no endorsements of the sponsoring agencies should be inferred. Thanks again and Paula, thanks again for a wonderful presentation appeared. 



Paula: Thank you for inviting me. It has been a privilege. 



Marisa: Thanks everyone. Have a great day. [Event Concluded]

