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on Tuesday, July 20, 2010 at 10am Central.

Marisa Demaya: 

Good morning, everyone. Welcome to our webinar: Everything you Always Wanted to Know About the American's With Disabilities Amendments Act but Were Afraid to Ask with Joe Bontke. I am Marisa Demaya with the DBTAC Southwest ADA at ILRU and will be assisting with the questions for Today's presentation. Just a couple of housekeeping things before we begin, for those tuning in today, you can submit your questions by typing them into the text chat area located on the right of the screen under the emoticons there. Press enter when you finish typing and for those of you participating with CART, it is similar, you can enter your question in the chat window and the question will be relayed to us. [In audible] Sorry about that, just a Technical error. You can E-mail your questions to us if you have any trouble entering that into there at swdbtac@ ilru.org. Lastly, if you have any technical difficulties today, please feel free to call us at 713-520-0232. Dial zero for assistance. Again, thank you for tuning in today. I am pleased to welcome Angela English from the Texas Governor's Committee on Disabilities. Angela? 



Angela English: 

Thank you, Marisa and good morning, everyone. I am Angela English and the executive director of the Governor's Committee on people with disabilities in Texas and would like to welcome you to our webinar this morning. I wanted to tell you a little bit about the governor's committee. Our mission is to further the opportunity for that persons with disabilities to enjoy full and equal access with lives of independence, productivity and self-determination. Our committee is made up of 12 members that are appointed by the governor that serve a staggered terms of two years and seven of those must be people with disabilities. The committee does a variety of things. We are amazed central source of education on the ability to, rights and needs of Texans with disabilities and make recon and recommendations on issues related to Texans with disabilities and sponsor two Award programs with our local committees across the state. This is an exciting time for Texas as with many other states across the country as we celebrate the 20th anniversary of the signing of the ADA that is around the corner on July 26. 

As I look back and celebrate the accomplishments of what we have done with the committee over the last 20 years, I want to encourage the participants to think about the year 2030 and what is that we want to see as the end product in 2030, 20 years from now? What do we want to happen in the future? How will our lives change and who is willing to do the hard work? We have some edge to look forward to and look forward to the anticipation on things yet to occur. Right now I want to thank you Wendy and Marisa from ILRU DBTAC for hosting the webinar. We appreciate the gracious hospitality. One of the things I enjoy about my work is being able to partner with public and private agencies that are interested with disability issues. That enables us to leverage our expertise and resources to better serve our people with disabilities. I thank you for your collaboration. I get to introduce our presenter this morning, Joe Bontke. Joe is not only a good friend but also the vice chair of the Texas' committee. He serves as the outrage Manager for the United States--In the Houston district office and is a member of the Society of Human Resource Management, the Houston and Mayor's committee for people with disabilities and a graduate of the leadership Houston and volunteers as a teacher at the St. Maximilian Kolbe Catholic community and receive a ???'s degree from [ indiscernible ] College and a Master's degree from the St. Alphonso's Seminary. Joe, thank you for your time and expertise we are looking forward to your talk and thank you for being here.



Joe Bontke- 

Thank you, Angela. Thank you for your kind words. As I look that the past 20 years since the enactment of the ADA and the Technologies that those 20 years have seen seeing as I have a BlackBerry in one pocket and a cell phone in the other, who knows where we will be within the next 20 years but hoped is not another re-enactment of a piece of civil-rights protection because the court saw something different than what Congress intended. That is some of what I want to talk about this morning. If we go to the second slide, I have a graphic on what is in your backpack. The rationale that I like to begin with is the philosophical approach that we all go through life with this imaginary that attack on. In. 

That is who we are, race, religion, age, ability is, the comfort levels we have with all of those things as we interact with people who have other backpacks. We might notice someone else's backpack and realized something about their family of origin or cultural identity or a spirituality. That has a tendency to lead us to figure out what our comfort level is with that program and rely on our own backpack to make assumptions and judgments and sometimes by as about other people. I think in a Conference webinar like this morning's, the one thing I want to offer is, how well do you, as an participant interact with someone who has a backpack that is different than yours. I can only rely on my own education and upbringing and cares and responsibilities and ethics and morals. When I do that, I look that might have to concede that many of the things added to my back backpack have to do with interaction with other people. That being said, I like to offer the realization of that when we Negate another human being because of the perception we have about what we seek from them, we might see the notion that everyone is entitled to their own opinions, but not their own facts. Sometimes our opinions come from our life experiences of the facts are the things that are realities. The realities are what I want to hone in on. If we look at the next slide I have a graphic that I think speaks volumes with regard to some of the concepts that most people would not be aware of. If you start that the upper left-hand corner is the only 18% of people with disabilities are born with it, born with the disability. In other words, 82% of the population of choirs this disability, the substantial limitation to a major life activity sometime during their lives. The graphics arts at about age 20 and at the bottom and runs to about age 90 and shows the growth of disability and prevalence with eight starting at about 8% there at aged 20 and going up to read about 76% of society at 890. Looking at my 52-almost to be 53 -year-old self and back that, the realization that while I am protected under the ADA as someone who has dyslexia, the reality of the rest of society is that this lot is good for all of us, if we live long enough. The fact of the matter is this is what we see as percentages of the aging process. In a I look towards the rationale of the United States civil rights protections and the aspects of the backpack that our race, sex, disability it, are 95,400 to charges that were filed within the last year. Use the next 19,453 of them had to do with disability. Now, if I had a crystal ball and was able to look into the future, I guess I would say that looking at a statistic like this, maybe two or three years down the road, the availability of more people coming forward to claim discrimination in the workplace based on a disability will most likely be a larger number. This ADAAA, more or less, gives the opportunity to do best. 



If I were to take percentage of the ADA charges by the bases, the rationale as to why people have come to seek out a federal agency to say that I have been treated differently, where it began in 1993, this is going between 1993 and 2007 are the top reasons, it will be the back issues. Is somewhere around 2001, regarded as having disability overtook that in the percentages. I am not a statistician but do believe that what has happened is there has been a definite flux in the understanding from the business community as to what this is all about. I think the court clouds, more or less, dictated some of those issues and the rationale of people coming forward, may be posed worker claims were very often met in a negative way in the work force. 



The number one reason still remains that we do not want you working here or discharge, termination, firing, as the reason that an ADA claim with the EEOC is issued. Far lower than that is the notion of reasonable accommodation. I go back to the idea that everyone is entitled to their own opinion but the fact is that if we look towards reasonable accommodation, it is a scare issue for the decision maker. I do not know what this person needs. They are asking for accommodations. It might be the front-line's supervisor rationale that if someone comes to you asking for a disability, instead of e-mailing legal or picking up the phone and talking to a Consulting, and there are marvelous ones. I am sitting that the DBTAC Today, which is a great resource, but as the prison with the disability what they need. We call it the interactive process, which is as simple as getting a clarification of what the person's duties and responsibilities are and how we can accommodate them in the work force. 



The problems I am faced very often as an educator, as someone who works hard at heightening the awareness of the risks managed, by all too often see postcards or e-mails that come across my life that say things like, what are the five new rules that the EEOC just issued with interpreting the new ADA? Well, they are not out yet. Whoever is selling this cannot tell you. Do the new regulations apply retroactively to the previous claims? No, it was drawn on that which we will look at in does a minute. What are the conditions still excluded? I never knew there was an exclusive list other than in Title V. Let's not give fear with regards to accommodation or inclusion of people with disabilitieses in the work place. 



I am calling it the ADAAA. I do not know what it will be called but was signed into law January first, 2009. Of the U.S. Senate and House unanimously passed this piece of legislation and refocuses on the discrimination issues that might have occurred to a person based on the disability, nothing else. It makes important changes in the definition of a disability, where the term, disabled, rejecting some of the Supreme Court decisions and portions of the EEOC's own regulations, and substantially limited, the Act retains the basic definition of a disability that any of us who have been around and understood the rehabilitation Act, it is the same definition, substantial, physical or mental impairment that limits the major life activity. The second, a record of such an impairment or being regarded as having a disability or impairment. However, it changes the way that the statutory term should be interpreted. Most significantly, it ADAAA directs the EEOC to revise that portion of the regulations that defines the term, what is a substantial limitation? 



The next slide expands the definition of major life activities by including two nonexistent lists. The first, many activities that we have recognized in the past, walking, talking, hearing, it has not specifically recognized reading and communicating. The next list of those functions of the immune system, digestive, bladder, circulatory and reproductive functions. Again, non-exhaustive lifts, just because some condition is not on the list does not exclude them. Be ADAAA provides that an individual subjected to read an action prohibited by the ADA, failure to hire or promote because of the two actual or perceived disability will meet the regarded as definition of a disability unless the impairment is transitory or minor. It provides that individuals covered under the it regarded-remember, regarded as proged is a simple disability. Someone is regarded as having a disability, even if they do not. What could that be? The classic example is if someone has not made facial scar or anywhere on their body and the scar tissue is more shiny than the rest of these again, we have someone at a fast food place booking at this condition and think to themselves, if I let that person work here with that skin condition I am sure the health department will have a concern. The person had a burn many years ago and do not have a skin condition. The perception is that they do and just regard them as having a disability. The logical progression would be that there is not the an entitlement to reasonable accommodation because you do not need one. You need an educational aspect that this decision maker needs to realize when there is an element of the interactive process or being able to come forward and get an accommodation. I use a teaching element here to have a little bit of fun with the audience and oppose the concept of what is truth? I do not have a lot of time or technology to poll you all and figure this out. I will put a paragraph of on the screen and ask you to read it or even faster yeah, I will read it and you can count how many Fs are there and keep that yourself. --Combined with the experiences, many years of experts. Count the number of Fs that are there. 



Many of you might have come up with three Fs. If you look my screen now, there is seven. Some of them we do not see at the first glance. This silly little thing is as on Google and if you go to Google and put in type in the Fs, why is that important? The concept that I would like to get across, is your perception sometimes you're true? It seems to me that in the accommodation of people with disabilities, or the interaction of the civil-rights protection that we often have to look at is that I embrace something that I perceive as the truth and in reality it is only my perception, my opinion, my comfort level with my backpack. 



The last gap one is, who would you pick for a CEO position? The first candidate cannot walk or stand without breezes that run the entire length of his legs, and get out of bed, read the bathroom or get to the debts without the assistance of another person and with a wheelchair. The second half a glandular disorder and back problems and takes daily medication, often uses painkillers and has been hospitalized nine times within the last decade, once for days, a couple of weeks and that the time and the last has a history of depression. We are all going to have different comfort levels based on our backpack of the kind of people we interact with and grew up with and all of those concepts. Those of you that no history revise the first candidate is President Franklin Roosevelt and the second is John Fitzgerald Kennedy and the last is President Lincoln. So, perception and reality. The Americans with disability Act definition of a disability-many of you might have for this a million times already, the physical or mental impairment that substantially limits a major life activity, regarded as having an impairment. The meaning of the term major life activity and substantially limits as well as the definition of regarded as are quite different under the original ADA prior to this re-enactment. The purpose of the ADAAA is to go back to 1990 and say, do over. Let's reject the Supreme Court's view of Sutton and it ability should be determined by reference of the effects of mitigating measure. I have to more or less give the notion that all too often our investigators would spend time at in take trying to determine whether an individual actually had a disability, therefore, protection under the ADA. Where this is different today is common now, an individual that might have a disability. They might have a doctor's note or something quite obvious by observation, there is no effort put into that rationale of, are there protections? Now, we look towards the meat of the matter, were they accommodated and was that reasonable for the central functions of what they were carrying out or applying for? Why that is a massive difference, if it is the front line enforcement of this, looking that my crystal ball-this is not EEOC's perspective, this is just Joe's perspective of where we will be in a if you year's time, we will have businesses realize that is fairly easy to accommodate some of a disability. I decide to interact with them and use the resources that I will show you the end of the program and in this conversation I have with this person that I realize this is good for business and good for inclusion. So, the purpose of the ADA is to reject the holdings of Toyota. Previously, EEOC said to be substantially limited, an individual should be unable to perform the major life activities of a significantly restricted or significantly restricted in the ability to perform a and major life activity. While we did not have new regulations out, you have to consider with the previous guidelines, the nature and severity of the impairment, the duration or expected duration of the impairment and the long-term impact of the impairment. Severity, it an impairment substantial elements a major life activity if it prevents an individual from performing a major life activity entirely, the individual cannot walk due to paraplegia, or significantly restricts the individual as compared to somebody else in the general population. The duration, limiting effects of the disability are permanent and long-term and severe and will rise to a level of disability in. Is it episodic? The disorder might be substantially limiting if they are severe when active and are likely to reoccur in a severe form. If might be major depression or-It could be episodic in Some people. Certain seizure disorders like epilepsy when controlled under medication or stress, there are not any episodes of epilepsy or the long-term impact focuses on whether the endearment will have any residual effects on the individual's life. If we look at the next slide, the rationale of the substantial limitation, if the discrimination were prior to January first of 2009-in the old regulations, EEOC said to be substantially limiting, the individual is unable to perform the major life activities or significantly be restricted in the ability to perform those major life activities. Consider the nature and severity of the impairment, duration or expected duration and the long impact-long term impact of it. As I talk to some of our investigators today about nature and severity, very often what seems to be merged is the notion that even back in 1990, I remember Everything you Always Wanted to Know About the American's With Disabilities Amendments Act but Were Afraid Evan Kemp talking, by no means is the Americans with disabilities Act meant to protect someone with halitosis, hemorrhoids or hangnails. Is put into perspective the rationale that substantial limitation was the intent of someone's offering this piece of legislation in 1990. Where we went from that is to add to halitosis and hangnails and any other mitigating measures that if I was an amputee and had a prosthetic I was added to that and if I had high blood pressure and because of medication I was no longer protected-it just got out of hand. Looking at the next slide, the concept of the definition of disability is to be construed broadly under ADAAA, mitigating measures other than corrective lenses should not be considered. Strangely enough if you delve into the trivia, it is not so Trivia, that the Sutton sisters who wanted to be airline pilots, corrective lenses are the reason they could not, under ADAAA they probably still would not be able to be considered. I wonder if corrective surgery, however, would have given them the qualifications. Again, that is Joe's opinion, nothing from the court. It can be a disability if episodic or in remission. We look towards the line team the Sands of Time of January first of 2,009 and the substantial limitation is discrimination happened after that. ADAAA does not define the term "substantially limits" and with ADAAA, disability discrimination is the appropriate threshold issue, but not the onerous burden. The legal term, the legalese that we want to look that is, sure, the discrimination occurred, was there someone not included based on the perception, not the reality? It goes back to everyone is entitled to their own opinion, but is not your own fact. 



Major life activities, I already made mention of this non inclusive list. Karen for one's self, and seeing, hearing, eating, lifting, bending, breathing, speaking, learning, concentrating, thinking and communicating that this is all listed in as one of the sections. The EEOC has recognized most of these activities, three, Reading, vending and communicating well not previously recognized by the agency will now, by virtue of inclusion in the statute. Section 3.2 of A lists particular types of major life activities. Why is that significantly important? To change the culture of the enforcement front line might be part of that rationale. I am as anxious as anyone to see what these new regulations are going to spell out and will be my lesson plan or teaching module for a future webinar to be able to disseminate what the regs mean and how they should be interpreted. Major life activities at the EEOC are not specifically recognize that our in the list of the ADAAA, and just like reading, bending and communicating our there. The term major life activities also includes the operation of those major bodily functions that I already read to you and do not want to be labor that point. Lists in the ADA amendments, although I said is not inclusive I want to make sure you see it in rating to see that there are some activities that the commission previously had through guidelines or litigation such as reading, sitting, interacting with others, eliminating waste, are not specifically included in ADAAA. Are we in flux? I think is trying to become more of a logical progression. 



The episodic or in remission aspect of this, where the impairment is a disability, if it would limit a major life activity when active, someone might be episode free, and in Commission for many years and still have protection under the ADA. I believe the reg class will show that, yes, they do. Someone with epilepsy major-league limited with their activity, would be an individual with a disability. 



An individual with cancer under remission would be-reoccurrence of cancer would substantially limit a major life activity. Another example is multiple sclerosis, hypertension, asthma, major depression, bipolar, schizophrenia. People with these flareups that will affect their lives by thinking, concentrating, sleeping, breeding-just from my own backpack with answering questions from many HR people, this is a call that I receive very often where someone does not know what to do because an individual is taking leave because of their disability. Why they are calling me is anyone's guess because I have to give them back to be interactive process. I have a gimmick for this that I can only explain. I cannot interact with you because we are not in the same place but I am someone in the audience to pair up with people in groups of two. One person becomes% A and the other is B. I ask A to make a clenched fist and ask B to get the best Open, you have 10 seconds. What happens, depending on the size of the group is an a lot of fun interaction and with some worker's cases where people are squeezing and and prying fingers open, but occasionally I will come up with a small percentage of participation that person A asks B, will you open your fist and in 99% of the time they open it. After I called the audience down and ask how many people asked to open it, laughter and suits and the funny thing is, that is the easiest solution, or what we call the interactive process, but human nature, or the backpack lends us to want to solve our problem on our own. We want to force the issue and squeeze the nonexistent pressure point of someone else's hand with the hope of opening the fifth, or as I recently did in one of the law schools, as a Group of Attorneys, no of them asked each other to open the fizzed but about six of them started waving money at the other attorney. The, relief of that is that we all have different backpacks and pigeonholes That we slip into. I want you to leave today with the resources that sometimes the most common defect is to communicate effectively. For example in most cases it will be easy to include that impairment such as diabetes, epilepsy, multiple sclerosis and Parkinson's disease, among others, will substantially limit a major life activity. 



The ADAAA does not consider mitigating measures. Mitigating measures might include medical supplies or equipment, Low vision or hearing devices, prosthetics, mobility devices, something along those lines, use of Technologies, reasonable accommodations, learning behavior, adaptive or neurological modifications. Some of you might not have that slide up now. It will be there. It will be on the archive when we are done. One exception that I talk about, lenses that are fully intended to--That is excluded or in exception from these mitigating measures, distinguished from low vision devices such as magnifying, enhancing or augmenting the visual image. The third prong, the regarded as having a disability has caused an awful lot of HR conversations over the years as to how this will be proven and who knows how we will determine whether someone is regarded? An individual excluded from the two individual job because of a perceived impairment would be considered to meet the regarded as definition of the disability of. Is it difficult to prove? I often want to offer these suggestions that while it probably happens very often, proving it might be more difficult with enforcement. I want to offer the caveat to the business community that might be seeing this as a good resource of risk management to the rationale that a third of the people that come to visit us at the EEOC, at least in the Houston district office, I cannot speak for gag anyone else, a third of those individuals bringing with them a cell phone to listen to a message that they have made during the employment process. In 27 states, and Texas is that one of them, that is completely legal. Why is that the two important issue? For the business community to trickle down this training to realize that an applicant is an applicant and excluding them based on perception of a bias or discomfort or something along those lines might be a risk that they do not want to manage and make sure that the words said are not being recorded. That leads us to some of the general rules. To focus the inquiry on ADA cases on whether or not discrimination occurred is really our main effort, rather than on coverage or the language of the general prohibition of discrimination. The ADA has been amended to replace the words "discriminate against them qualified individual with a disability because of the disability of such an individual" with "discriminate against the individual on the basis of a disability." That is the statement at number 11. The general rule here is that this is the obligation, the rest of the employer, you must provide a reasonable accommodation to an individual with a disability if requiring to do so does not pose the to undue hardship. The threshold of the undue hardship is a significant threshold, looking at the dollars spent across the board and that no made particular entity has. Let's look at facts. Since 1973 in the rehabilitation Act, we have seen, statistically, to accommodate an individual of a disability is, in 81% of the cases, less than $500. Any business sending an individual to a seminar, the cost is $300 maybe some temporary to cover that person during that day, we are over $500 already, sending the individual to be educated. The accommodation for 81% of the accommodations are less than the $500. These are statistics that have been around for many years and have seen technologies do more wonderful things. The reasonable accommodation is the change Team the workplace or the way things are done that provide equal employment opportunities or inclusion of the person with the disability. 



Years ago when I was here at the DBTAC I had a four and a half day on these words "reasonable accommodation." There are so many and can be so creative. Does because I have accommodated someone with dyslexia six months ago at one job, does not mean that the next person with dyslexia will need to be accommodated the same way. We are individuals and being individuals we might bring a different backpack, different abilities to the jobs we are doing. The undue hardship of this particular piece of legislation is not something to rest on saying, I cannot do it, costs too much. The significant difficulty or expense focuses on resources and circumstances of the employer, consider financial difficulty as well as the accommodation, which is reasonable, that are substantial and disruptive and consider the impact on Operations. It is probably worth looking the realities that we have seen nationwide where dollars spent, while very often are easy to do, I want to give the realization that I have seen examples would in the state of California, that is experiencing significant financial problems in recent months often had to look at this significant difficulty or expense in the accommodation of some individuals with disabilities. We have seen at work that the state or local level. I know that ADA coordinators' who are very often in the audience scratch their heads and say if it's not budgeted I cannot do this. My fear is that all too often this threshold [ indiscernible ] where the interactive process or creativity if of the accommodations are not looked at in the grand scheme of how this can work. It is done in a case by case scenario in the accommodation and also with the enforcement. There is not a great boilerplate that we give our investigators there to say that this is how it should be done. I want to move into another piece of legislation called GINA. 



The genetic information nondiscrimination Act titled two of the act covers Title VII of the act. Title II of GINA covers all of those places that are 15 or more employees and became that went into effect in November of 2009 on the 21st. The proposed regulations have yet to be published. What are these people doing on a webinar? Why are they not publishing regulation? You have to understand through the administrative shift we have had or two years into it, we did not get a chair until recently and not having the full council of commissioners, we were not able to do many things, not that I am coming up with excuses for that. This piece of legislation is pretty much on known to meet people and want to piggyback onto this webinar with a fuel of elements. Basically, it prohibits covered entities from using genetic information about an individual when making employment decisions. This is not the physical or mental impairment substantially limiting life activities or a record of the impairment. This person just has the genetic make-up. And prohibits the acquisition and disclosure of the information with limited exceptions and includes non-retaliation provisions. It might be worth pausing for a minute to ask, what is retaliation? Anytime someone comes forward to claim different treatment, I have been treated differently based on something in my backpack that is covered--the person files a grievance, which is a protected right, if it is with the EEOC of State Commission on Human rights, many times the employer, and many times a front-line supervisor will say, I see, they did not want to come to me with this issue, they are going there. I will show them. Let's look their job description and check everything, there time and attendance were perfect, they did not do that before. I say now, let the investigation take the course. When the spotlight is on the individual, it will give the appearance of retaliation. Retaliation just became our number one basis for claims, the one reason. Why it is an important element to talk about is if the original claim is no cause, you did not get the job, not because of your disability, a more qualified individual was hired, but, okay, during the process you were still working there and they treat you differently and spotlighting you with Time and attendance or exclusion with meetings, then the retaliation claims stays and the prior charge is business. That is why we are seeing them real bomb of in retaliation. In the event of you being in a business that is protected, managing the risk, we are seeing ADA and the civil-rights act of 1964 or GINA, be aware of that element. We probably have a whole new element on retaliation. What is genetic informational? Any information about someone that genome, it does not include information about sex or age or the individual or individual's family members or that they currently have a disease or disorder. It also does not include tests for alcohol or drug abuse. What are the predispositions that you might have later in life or an a carrier for something like Huntington's disease or sickle cell or something along those lines? The important element with working together with different people that might not be like you is the idea of confidentiality. Employers we have known for many years keep medical history records separate in decision making while the same holds true with keeping confidential information that is in writing apart from other personnel records and in a separate medical file. This is all subjects to ADA also. 



One exception referred to as the water cooler exception applies to inadvertent acquisition of examples. The supervisor over here is the conversation in which genetic informational is discussed or received and it responds to a question about General health of the employee or the family member or whether they receive genetic information as part of documentation. Those are all those happened upon its. Where it shows up in very different ways is when the insurance company asked the benefits person, HR, we are going to offer you this but if you have some of your employees give a blood sample with their application, we would be able to see the risk bettered. In as since you are giving away those genetic markers. Under this piece of legislation, it is not something you can or want to do, even though it will freeze result in a Lower [ indiscernible ]. 



We come to the rationale of looking hour ADA disability-related questions and medical exams. The hodgepodge of risk management-the ADA specifies that when the employer might require the applicant or employee to undergo some sort of medical examination or would make disability related--the medical examination is the procedure or tests that seeks the information about the person's physical, or mental impairment--I like to be very pragmatic with regard to pre offer, no question, no exam, post offer, all the questions, exams are okay, as long as all applicants in the same category, you are treating everyone equally. During employment, it must be job related and consistent with business necessity. To process reasonable accommodation requests, it disabled or in need of the accommodation, it is not obvious or known. Making someone who has a disability, who is an employee consistently jump through hoops to be able to gain the accommodation might, in fact, be inappropriate, once they have the disability. That is important. 



The next thing I want to talk about is the Post offer medical inquiry where GINA limits the employer affability to obtain genetic information after making the job offer, although the ADA currently permits the cover entity to do the family history post offer, once the offer of employment has been made, provided it is done to all of the employees. That will be done on the effective date of GINA. We are seeing the cause and effect here. Strangely, the things I read about the new healthcare bill, there are also some provisions in there that might run as you of this. We will have to stay abreast of this particular issue to make sure the latest and greatest information is getting out. I see this area is needing further explanation down the road. 



There is the disparate impact under GINA but the direct impact that the commission should be done after six years of the possibility of allowing disparate impact claims-what is written into the law is the aspect of where is this going? How are we going to manage this risk in the civil-rights aspect? I look that it as a more practical, smoking gun element, which is often the e-mail that the very compassionate, very loving co-worker gets another information that another co-worker is set and will be all for a while and mores diagnosed with-built in the blank. The supervisor wants to take up a collection for the at home sick person and put out the e-mail to all of these doubts about the condition that the employee has just expressed. The reality is you just broke a couple of guidelines and disclosed medical information across the company under the auspices of the stick of a collection. The person comes back, look at the e-mails or see them from home and realized I did not want to disclose any of that. There is the smoking gun. It was done in such a way that that was not the intent but it was inappropriate. We want to be aware of that aspect. 



Let's look under remedies under GINA. They are same under the Civil Rights Act of Title VII which is race, national origin, sex. Adjunctive relieve, back pay and whatever can happen in courts, is the same breath as. Compensatory damages also apply under GINA and this is a piece of trivia to the non-legal world where depending on the size of the company, 100-200-$300,000, the more employees you have, you go to the next threshold. Punitive damages is punishment as opposed to compensatory are not available. Consider covered under the ADA prior to the effective date of GINA, for alleged discrimination under genetic information before the note November 21st date, it might have been prohibited under the ADA. That is the carpal tunnel tests. I have seen things on the Internet if you were to do a Google search, you would see interesting aspects of the carpal tunnel for a broad range of jobs but did not want to add it here today. 



The next one, I want to give a little commercial to a piece of legislation that did not get a lot of plays. That is the speed of their pay Act. That was signed into law on January 29th of 2009 by President Obama and extends the time frame for employees to file discrimination cases based on a most recently [ indiscernible ] discriminatory paycheck. Why would I bring this up on an ADA webinar that I have also snuck some GINA into? Mainly because if someone is being discriminated against by a paycheck by paycheck based on the disability, I think this speech Welfare pay Act will also trigger the notion of compensatory damages that have been perpetuated by inappropriate pay. I am not an attorney and this is not legally use that I am trying to get across. What I see as the availability for the legal community to use this-you can see the picture of Lilly Ledbetter. She was in her position for 16 years with Goodyear tire and Rubber. During that 16 years she had received about 30% less than her male counterparts and found that out by a guy hired six weeks prior to her that was making that much more. They were in these same job. It took about nine years for her case to make it to the Supreme Court. What they were able to show in that length of time is that she was treated unfairly, however, you only get to go back 180 days. This really extends that an in extending that, they will show that not only the Lilly Ledbetter Fair pay Act that the men's Title VII, it also amends the ADA, aged as discrimination employee after. It applies to the compensation discrimination that was based on other protected categories on those that yous. So, that is why I wanted to add the provision in. 



I wanted to give a shout out to the people who do the EEOC's website. During last year's pandemic, the flu pandemic, there was a lot of information being given out. We have some planning in the work place on that website. I am really impressed with where the information is and how it has been updated regularly. On something I have heard on NPR, it seems like we will need to gear up for is during the cold and flu season. The caveat is there. 90% of Education is known where to find it when you need it. I wanted you to have that information, also. 



I want to switch gears to a little more of the philosophical approach to some of the myths and facts that our in society with regard to accommodation of people with disabilities or people with disabilities in the work force. There is a higher percentage of those with disabilities and those without. This is an a myth. 78% of people reported being employed full or part-time. The people with disabilities are only 35%. With Angela's introduction we looked at 20 years from now. Who knows where any of us will be. 20 years ago when the ADA was passed, did any of us know we were going to be here? How many baby boomers or people with disabilities will be in the second careers in different jobs with understanding accommodations? If you were to do research on the perfect storm of employment, there is an awful lot written in the HR community that we are having a shrinking work force and where will we get the people to fill in for these jobs when the baby boomers move on? I think our community of people with disabilities might be the answer. The myths there are the roadblocks. The myth, perception, pigeonholed result in the lack of what? Experience or interaction with the person with the disability? I am afraid to say the wrong thing, therefore, I will not say anything or smile or not and move on. The lack of familiarity it nourishes negative attitudes concerning employment for people with disabilities. I'd like to plan the seed into other people's backpack if you always do you have always done, you will always give you have always gotten. We can look that a is similar way of, how do we include? While this is an old statistic, in 2003, only 24% had to make accommodations for employees with this ability is instead of employer plans making accommodations-it had no cost. The median cost was $600. One third allow for telecommuting. We saw a real increase on the availability of new technologies, the computer in our homes being the workstation that actually becomes our mechanism for being some of our duties and responsibilities, industries and jobs that afford that. It comes down to the notion of, whose responsibility is as? Collectively, as a society, we cannot come out with codes to mandate how people should interact. Old simile, the employee's responsibility is there to request the accommodation. Divulging the disability is not [ indiscernible ] that my career is going down the hopper and now that I have divulged that I need is that they will be looking me differently. I tell people to ask in such a way that is not a burden but is the ability to do your job better and more effectively and that the accommodations should be simple. The employer is responsible for notifying the applicant and employees of the obligation to provide the accommodations. That is more than posters in Programs. The idea of being a model employer and showing how easy and inclusive it can be at times-how does the employer determine that the individual is covered? Once the employee asks for the accommodation, the employer can require some kind of documentation. The information has to be confidential and must not be more intrusive or extensive than job-related or consistent with business necessity. Those are all from our website and are good resources. I want to point you'd read another resource that deals with the notion of, how do I accommodate? This call the dawn Job accommodation Network. You can do a Google search and go to their website. It is a great resource to point people to specific to the interactive process. You have talk to the employee and have talk with the employer and are looking at Resources to gather. My last resource is the one I am sitting in Today, gap one of my favorites which is 800, 949, 4232, the disability and technical assistance centers. There are 10 of them throughout the country--800-949-4232. It will be answered by a person who is knowledgeable not only about Title I of the ADAAA, but all five tidal flats of the law, whether it is the bricks and sticks Title III of public accommodations, state or local governmental [ indiscernible ], telecommunications or any of the other provisions of the law. 

Lastly, and I have left some time-I close with the concept that we are in is to gather, if I can help in some way, my office, my office phone switches 713-209-3436--My e-mail is as joe.bontke@ eeoc.gov. Now -90% of Education is knowing where to find the education when you need it and instead of going to a website that might not be as inclusive or up to date, I might have that information. I want to take it back over to my trusted assistant here who has been extremely patient with me and let me go on and on and find out what it next. 



Marisa: We have a number of questions, Joe. I hope you are taking them set of your water and ready to answer. The first came from Angela in. She is asking: Can you talk about discrimination under GINA for a parent that has a child with Down's syndrome? Would that association, protection under the ADA applied to GINA, as well? 



I don't know. I do not know if the genetic predisposition for Down's syndrome, mental retardation, whatever, is going to be one of the carriers, the genetic makeup that is now may cause or effect of the disability. However, we have only seen a handful of cases come in from GINA. How this will be investigated, how this will be interpreted in the courts is anyone's guess at is point. I do not have a could answer for if at is point. It is a tremendous area with the care giver discrimination. If you were to go to our website nine EEOC.gov, many times I-that go to our website at EEOC.gov. The community of disabilities usually have a best advocate, parent or caregiver that is sometimes look at as not being able to do their job or book at their career path been squelched because of that child with that condition, or the notion that since 1964 we have been championing a cause of women in the workplace with equal pay but in 2010, women are making $0.78 the equally employed male. Are women in there bearing years often negated so that less than 5% of the CEOs of Fortune 500 companies are women. Why is that if we are so far from the madmen mentality of women in the work place? The EEOC is taking the position that caregiver discrimination is a systemic issue and needs to be addressed. I think to answer Angela's question, we might see in from landmark ways in these courts, it might include that association. The future is anyone's guess. 



Marisa: Okay. Next question. If someone is disfigured, is he always covered under the regarded as provision? Can employers considered disfigurement when hiring a job that interacts with the public such as the a waitress or hostess job? 



Well, we have come so far from the ugly loss, if you did not name Google search on ugly laws, we saw if someone was not up to the standard of someone else, that they were considered offensive in society. Are we going to go back there? My hope is the rationale is as the evolving standards of decency as a society it move in a better direction, as they continue to move in be up or direction-I think they have declined over time, but the short answer would be, yes, there is protection, exclusion from a job because of someone else's protection is a charge we would most likely take and in taking that charged the hope is that that entertainment or hospitality or food service plays that is worried about the chemistry between customer preference and the individual carrying out the duties and responsibilities, the EEOC would take the position that customer preference does not win out over non exclusion based on the symbol rights Protection. I know it sounds legalese and as a HR issue, but my caveat is just because someone has some kind of a disfigurement, deformity, very often the imager aspect of our society treats that person on fairly. There our laws to protect them. 



Marisa: The employee identified herself as claustrophobic or has an enclosed space condition. An effort to keep a cubicle with a window-she has been seeing her doctor since July of 2010 for this condition. Moving it a regular situation and the employer does not want to guarantee a window and offers the cubicle with two open five to eliminate enclosed space. The doctor uproot this accommodation, but the employees States that is unacceptable and is adamant on the window, when the doctor does not mention the window. Because of ADAAA, the employer is fearful that others in the work group will now identify a disability. 



Wow, stomp the EEOC Guide. The rationale of the prescription of the window does not exist from the Dr.. I will not take that the doctor necessitates all conditions of employment. In that case, the worker, Dr. Demanding someone come back with light-duty when the employer does not have it, will, more or less, dictate who is making the final determination of business necessity? The employer gets to make that choice. The open ended cubicle is probably the best faith effort of showing the accommodation. The employee is being adamant that there is a window when there is no prescribed requirement-if it is easier to get a window, it will save time and effort. If not there, can there be something else? I tried to send these to the Job accommodation Network where people who have been at the forefront of making the accommodations the in and day out might have a better solution than I do off the top of my head. I do not know if there is definitive there but employers bending over to some degree, they want a Lexus, but a Hyundai might be a less expensive option. If there is not that one to move someone to common a reasonable accommodation, that might be-- 



Marisa: Again, we will remind people that we have a couple of minutes left and if you have a question, type it into the chat window and we will give it to Joe. I have a couple of questions. Have one thing I wanted to ask is, do you think there are changes that we might see as far as the issue of pregnancy being episodic? 



Pregnancy is often not a disability. There are particular is with regard to a pregnancy that can compromise someone's health or well-being. I think of my backpack and my lovely trophy wife who during the pregnancy of out were the third child have phlebitis. She had to stay in bed to a large part of her pregnancy. Carrying out the essential functions of her job was not something she could do. That was a compromised pregnancy. You see the emergence of ADAAA in be more broad expansion that, would she have been disabled? Yes. Prior to this, no. That element, the crystal ball of being more inclusive, the more normal pregnancy, no, I don't think so, but compromising some of these systems, yes. 



Marisa: Do you see any significant changes as far as the charge filing process with ADAAA? Do you think that will change or streamline a bit better, anything coming down the pike? 



In Joe's opinion, I am the eternal optimist and see as people understand they have protections, we see them coming forward. We often see people that are trying to use the system also coming forward, what I call the frequent filer, that person that feels that I can do some shake down, not to be judgmental, but use the system to make some supplements with prospective employers because I am not looking for a job, I am looking for a lawsuit. We are looking for two different kinds of customers and seek protection for both. Will we get some bad charges? I would suppose, yes. My hope is through good enough training and mediation, we do not clog our system with the bad charges and would champion the inclusion of the workforce that offers employment for anybody based on these protected areas. 



Marisa: Another question coming in, Joe, can you give us some insight on the EEOC's rationale on why they included an exemption for protection for those regarded as having transitory and pyramid? 



No, I cannot. I am hoping that the reg will look towards what you are calling the rationale as, what is the exemption from transitory impairment? Let's be practical. When I first had the answer to this, will a sprained angle be considered a disability under the ADA? I do not know. I do not have any regs yet. I have a bunch of investigators I office with. With polling them, they say where the rubber meets the road you will be, ultimately, the person taking the charge. If someone comes in with a sprained angle, are they covered under ADAAA? All of them said, no ma'am, that is a temporary impairment of walking. Anyone who has had a sprained angle snowshoe take care of it. You stay off of it and favor the other one and might want to use crutches. The logical progression seems to be in the backpacks of our investigators. This particular piece of legislation is saying, let's be logical. The notion of the law was to protect a fairly significant, substantial limited and whatever that will mean. Let's wait for the regs. We were told that they would be out soon. Can I define soon? No, I cannot. I was telling people it is the spring and is much hotter than the spring now. I am afraid to give another one. 



How does the EEOC decided whether to investigate a case or not after a consumer decides not to use the free mediation program? 



Well, there are a few layers to that. There is common in essence, a triaged or priority charge handling process that is explained. As the case comes in, it is labeled A, B or C. It might it be egregious and potential for litigation and will have to talk with legal about. With B, there are two sides to every story and we will have to get the other side. This does not seem like it will go with litigation, but is that one person's opinion as that person comes forward. A C is Business very early on because it was not egregious enough and we did not have jurisdiction and have been more than 300 days ago or was a Joe, I get over it. I do not mean to sound flippant, but going through the process, the front line, the investigator who is reading the e-mail or talking to the person, will try to make a determination of credibility and evidence and how someone was similarly situated. We use the prime fascia at first glance mechanism to determine that. The availability of the mediation is detoured 11 or 12 year process that a neutral individual, the mediator will hear the scenario from the charging party, the person complaining and the responding, the agency and assist them with the art form of solving the issue, the conflict. If the individual decides not to choose mediation, it means that it skips the very early process. By the way, it is 80% successful. It sounds like I am giving a Commercial for mediation, because I am. Why toss and turn and worry about the conflict if I can solve the problem is my best guesstimate. I want to get them to court. After 180 days you can request the right to sue and opt out of our system and ask the attorney to take your case and go out on your own. The EEOC is just the administrative watchdog to the federal court and saying, have you been through this administrative process clocks there are times where we will, for a Commissioner's charge, take on that clause because there might be more members of that class that we have seen a pattern or practice of blatant discrimination against the respondent. You will seek information about our systemic program in. In a roundabout answer to your question, does anyone's guess what we take the position that we do, but the individual with the disability or whether they had a case is not determined at intake, it is only guesstimated in the priority charge handling process and I'm facial look not whether or not there is some first glance reason to continue. I know I was scattered with that but hope I get all of the points. Is there a follow-up? 



Marisa: Does EEOC ever bring charges or bring a case against another federal agency? 



Joe: How the federal system works is that each federal agency has an EEO Office. Cannot pick on one but the IRS and social Sigrid Chiapas are each in my building. They all have an EEO officer that hears the complaint from the party and investigate. Called employers whether state, local, private, have--free of harassment, discrimination or retaliation. Where retaliation and discrimination have been you have the obligation to investigate it and where found out, to make remedies, to fix the problem. If the individual has exhausted the internal EEO process and do not feel they have gotten what they deserve, they can request from our office of federal operations a hearing with the administrative judge. Very often the administrative judge will early on an ounce, has there been the opportunity for mediation? If not, the administrative judge might push that case back to our shared neutral program were some federal employees, I am got one of them, volunteered to assist in the mediation and you try to solve it. If that fails they can come to the hearing with the administrative judge and if they do not get closure they can go to federal court. There are many opportunities for remedy and more stringent time frames for a federal employee and fall under different programs than the private sector. 



Marisa: I think we have time for one more. It says, thank you for sharing your information. I have vision loss and am constantly trying to develop my skills. While I work I have been meeting equipment. Because of cost, I am limited with equipment in my home. I have finally gotten a job-excuse me. I am getting a bunch of questions. It seems like it will take forever for me to afford assistive technology in my home and keep hoping that my background and skills, and 2 degrees and additional certification, I will be rewarded. Do you have any suggestions for me? 



Joe: Depending on what state you are in, there will be rehabilitative Services for the blind or visually impaired that I need you to contact. The vote rehab place will be a great resource and if you are blessed enough to be a Texan, I can only talk about the Texas role of rehabilitation system. Other than that, keeping abreast of what is the latest and greatest with technology, it seems as if our vocational rehabilitation people and peer support are the way to go and. The short answer would be, there. You have my e-mail, if I can follow up and point you in a if you directions, feel free to contact me if. I am from the government. I am here to help. 



Marisa: [ LAUGHING ]. Great. There our a couple of questions we did not get to. We are out of time. We will have Joe answer them and oppose the answers on the website along with the archive version of today's presentation. Today's presentation has been recorded and will be available within the next 24-48 hours at www.ilru.org. Fill free to share that with anyone you feel might benefit. Also, we want to remind people to go on there. There will be a link to the evaluation and want to hear what your thoughts are and hear your. Lastly, this webcast is sponsored by the National Institute on disability rehabilitation and Research that funds your DBTAC Southwest ADA. Many thanks to Joe Bontke and Angela English for talking with us today and welcome to our webinar Team at ILRU and Caption Colorado that provided our captioning. We like to remind everyone that the opinions and views expressed today are those of the presenters and no endorsement of the sponsoring agency should be inferred. Thank you for tuning in and hope you have a great day. Take care. 



[Event concluded ]

